Lawyers and Storm Relief 
a ‘By James M. Carson, of the Miami Bar. 
In Equity As Evidence For the Defendant 
Edward McCarthy, Jr., of Jacksonville Bar. ~ 
The Remedy by Prohibition in Florida as Affected by Some Recent Supreme _ 
Court Cases, and Involving a Study of All Florida Cases and an Examina- : 


tion of the Law Sources and the Leading English and = 
American Authorities. = 


. 
= 


Opinions of the Florida Supreme Court: 


- Other Cases of Interest 


hy 


Vik 


| 


IN THIS ISSUE 


PAGE 
Lawyers and Storm Relief. " 3 
By James M. Carson, of the Miami Bar. 
The Answer in Equity as Evidence for the Defendant... 
By Edward McCarthy, Jr., of the Jacksonville Bar. 
The Remedy by Prohibition in Florida as Affected by Some Recent Supreme Court Cases, 
By Charles P. Cooper, of the Jacksonville Bar. 
Biorida Sapremé: Court 
: : County Canvassing Board of Primary Elections 
Atlantic Coast Line R. R. Co. vs. Roe of Hillsborough County, et al. a 
DeHuy v. Osborne eb we. 52 State ex rel. Atlantic-Gulf Road and 
. Bridge District v. Bass, et a 62 
Ex Parte W. Smith 58 Gray v. Leon County.___ 
59 Standard Oil Co. v. Mehrtens.. 
Other Cases of Interest (2. 


SOUTHERN REPORTER 
FEDERAL REPORTER 


UNITS OF THE 


NATIONAL REPORTER SYSTEM 
AMERICAN DIGEST SYSTEM 
CENTURY DIGEST 

DECENNIAL DIGESTS 


West Publishing Company 


Publishers of 


BOUVIER’S LAW DICTIONARY 
HORNBOOK SERIES 


(TEXT BOOKS) 


AMERICAN CASE BOOK SERIES 


(CASE BOOKS) 


O. O. BECK. Florida Salesman 


Seminole Hotel, Jacksonville, Fla. 


CURRENT DIGEST 

U. S. CODE ANNOTATED 

WORDS & PHRASES 
|| 


x 
4 
4 
x 
| x 
| 
| J 
- 


Publication Office: 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the postoffice at Jacksonville, Florida, August 1, 1927 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single Copy, 75 cents. 
8 N. Newnan Street, Jacksonville, Florida. 


Volume 2 


NOVEMBER, 1928 


No. 7 


Publication Committee: 
J. C. COOPER, JR., Chairman 
GEORGE C. BEDELL 
W. H. ELLIS 
W. I. EVANS 
W. H. WATSON 


Editor: 

J. C. COOPER, JR. 

Box 223, Jacksonville, Fla. 
Business Manager: 

H. W. SCHAEFER 

Box 8, Jacksonville, Fla. 


CONFERENCE OF LOCAL DELEGATES 
NOVEMBER 10th 


The President of the State Bar Association, who 
is ex-officio Chairman of the Conference of Dele- 
gates of Local Bar Associations, announces the follow- 
ing program for the meeting to be held in Orlando on 
Saturday, November 10th: 

A Review of the Work of the American Law 
Institute, by Harry R. Trusler, Dean of the Law 
School of the University of Florida. 

Some Comments upon the Lien of Federal 
Judgments in Florida, by William T. Stockton of 
the Jacksonville Bar. 

Suggested Reforms in Criminal Procedure by 
William Fisher, County Solicitor of Escambia 
County, Florida. 

The Work of the Judicial Section by Hon. Arm- 
stead Brown, Associate Justice of the Florida Su- 
preme Court. 


The Law Journal, by John C. Cooper, Jr., of 
the Jacksonville Bar. 

Report of American Citizenship Committee, 
by James R. Bussey, of St. Petersburg. 

The following have been appointed as delegates at 
large from the State Bar Association to the Confer- 
ence: 

Lewis Twyman, Miami, Florida, 
McKinney Barton, St. Petersburg, Florida, 
Philip D. Beall, Pensacola, Florida, 

W. W. Wright, Sanford, Florida, 

James T. Vocelle, Vero Beach. 

It is hoped that every local bar association in the 
State will have a full quota of delegates present. 

We are advised that the Bar Association of the 
Seventeenth Circuit has arranged for the holding of 
the conference at the Orange Court Hotel in Orlando. 
The morning session will begin promptly at 9:30 A. M. 
and will be adjourned for lunch at 12:30 P. M. Lunch 
will be served in the hotel and the conference will re- 
convene at 2 P. M. 


STATE BAR EXAMINATION 
RESULTS 

The following applicants have success- 
fully passed the October examination 
held by the State Board of Law Exam- 
iners: 

Akerman, Joseph A., c/o Akerman & 
Akerman, Attys., Orlando, Fla. 

Atwood, Elliott R., 401 E. Monroe St., 
Jacksonville, Fla. 
Ball, Farlan H., 2236 St. Johns Ave., 
Jacksonville, Fla. 
Bel; 
Springs, Fla. 

Cohen, Elmore, P. O. Box A-38, West 
Palm Beach, Fla. (Court House). 

Douglas, Archibald M., Grace Ave. & 
7th St., Panama City, Fla. 

Edwards, Orren O., P. O. Box 186, 
Mayo, Fla. 

Fields, Simeon R., 2610 Watrous Ave., 
Tampa, Fla. 

Gibbons, Gordon L., 502 Citizens Bk. 
Bldg., Tampa, Fla. 


(Mrs.), Green Cove 


Gober, Sidney S. (Mrs.), Glennette 
Apts., Jacksonville, Fla. 

Goines, Thomas M., 1st Natl. Bank 
Bldg., St. Petersburg, Fla. 

Harper, Clarke, 111 W. Indiana Ave., 
DeLand, Fla. 

Harvey, William T., c/o Walter Bry- 
son Paving Co., Sarasota, Fla. 

Henderson, Robert A., Ingraham Bldg., 
Room 1020, Miami, Fla. ; 

Hill, Clarence M., Jr., 
Ave., Tarpon Springs, Fla. 

Hilton, Marvin B., 3600 Euclid Blvd., 
St. Petersburg, Fla. 

Himes, John R., c/o Whitaker & Whit- 
aker, Attys., Tampa, Fla. 

Keeter, James A., 420 Stovall Bldg., 
Tampa, Fla. 

Latham, Rhydon C., 1116 Barnett 
Natl. Bank Bldg., Jacksonville, Fla. 

Mayhall, Clyde E., P. O. Box 469, 
Marianna, Fla. 

Mason, R. L., 104 Charlotte St., St. 
Augustine, Fla. 


308 Safford 


Morgan, William D., 509 Barnett Natl. 
Bank Bldg., Jacksonville, Fla. 

McChesney, William H., Room 1013 
Amer. Natl. Bank Bldg., Pensacola, Fla. 

McDonald, James M., 711 Harvey 
Bldg., West Palm Beach, Fla. 

McLeod, Henry H., Office 
Judge, Ocala, Fla. 

McMullen, Donald F., 526 Platt St., 
Tampa, Fla. 

Parker, Mollie M. (Miss), ¢/o First 
Natl. Bank, Key West, Fla. 

Trobert, Earl P., 332 S. Michigan Ave., 
Chicago, 

Van Arnan, William D., 720-21 Com- 
eau Bldg., West Palm Beach, Fla. 

Walker, John L., c/o Wideman & 
Wideman, Attys., West Palm _ Beach, 
Fla. 

Springer, Raymon S., 516% Central 
Ave., Connersville, Ind. 

Skipper, Cecil H., Quincy, Fla. 

Wax, Charles S., 608-10 Harvey Bldg., 
Palm Beach, Fla. 
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LAWYERS AND STORM RELIEF 


By James M. Carson, of the Miami Bar. 


Martial law is unsuited to the genius of the Ameri- 
can people, even in the gravest emergencies. There 
are times, of course, when nothing else remains to be 
done except to declare martial law, but experience in 
the hurricane disasters of 1926 and 1928 in Florida is 
working out a substitute for martial law, based upon 
voluntary cooperation rather than upon the bayonets 
of the troops. 

Late in the afternoon of September 18, 1926, after 
the passing of the hurricane of that date, the people 
of the lower East Coast of Florida in Dade and Brow- 
ard Counties, from Florida City to Pompano, realized 
that they were facing the greatest disaster in their 
history. Organization for relief was immediate, and 
many new problems were faced. Many lessons were 
learned which would perhaps have been forgotten ex- 
cept for the still greater disaster of September 16, 
1928. 

The town of Pompano suffered in both hurricanes, 
but is practically the only town which did. The de- 
struction by the 1928 hurricane was to the northward 
of Pompano, and that by the 1926 hurricane to the 
southward; so that this year opportunity was had to 
apply the lessons learned in Miami in 1926 in nearby 
territory, close enough so that we in Miami could ob- 
serve it, and far enough away so that we had this year 
no emergency relief problems of our own to prevent us 
from lending aid and assistance. 


For a few hours following the Miami hurricane, 
martial law was declared, but it gave cause to so much 
friction that it was soon abandoned; and relief work 
was carried out under what the National Red Cross 
calls “Military Supervision,” and under what the iaws 
of Florida call “Military aiding civil authorities” (Re- 
vised General Statutes of 1920, Sec. 1383). 


The general relief work in Miami in 1926 was un- 
der the direction of a Citizens’ Relief Committee, head- 
ed by James H. Gilman, with Alexander Orr, Jr., as 
his Vice-Chairman. W. I. Evans was President of the 
Dade County Bar Association. 


Immediately following the disaster, nobody realiz- 
ed the great part that the members of the bar would 
have to take in the disaster relief work, but circum- 
stances developing from day to day made for the law- 
yers a large place in such work, and before the emerg- 
ency was over the members of the bar as such had 
found a place of great importance. 


The organization of the bar used in Miami was 
more or less loose, and developed by usage and com- 
mon consent from day to day. The first imperative 


call upon the bar was to aid in preventing profiteer- 
ing. Lawyers undertook investigation of stories of 
those unnatural human beings who take advantage of 
disasters to raise their prices. Without the passage of 
any ordinance, for some days after the disaster profi- 
teering, when investigated and prosecuted by mem- 
bers of the Legal Aid Committee, under the chairman- 
ship of Judge D. J. Heffernan, was held by the Muni- 
cipal Court in Miami to be disorderly conduct, and re- 
sulted in the imposition of jail sentences. 

The standard for prices adopted was those pre- 
vailing in Miami on September 17, 1926, the day be- 
fore the hurricane. Later an ordinance was passed. 
No Appellate Court ever passed upon the validity of 
Miami’s ordinance, nor upon the validity of any of the 
convictions. The temper of the people was not such 
as to permit any quibbling over the rights of dealers 
who take advantage of disasters. 

Late in the week following the hurricane, it be- 
came apparent that there were many questions arising 
which had to be handled in more or less wholesale 
fashion, without too much argument about strictly 
legal rights. I was Chairman of the Committee to ex- 
amine and report what the law was concerning vessels 
cast up on land; who should remove them; when and 
where they should be placed; who should pay for the 
cost of removing or repairing; and a dozen other re- 
lated questions. 

After trying vainly to find some law about such ex- 
traordinary questions, my Committee, instead of try- 
ing to report upon exact legal rights, adopted the plan 
of formulating rules which should be followed during 
the emergency. The essential part of the plan was 
the collection and preservation in one place of writ- 
ten evidence, by which the equities of any particular 
case could afterward be determined. The idea was to 
do immediately what was necessary to be done in the 
emergency, and to postpone litigation until after the 
emergency was over. 

The rules adopted in that situation are contained 
in the following letter: 

September 25th, 1926. 
Mr. W. I. Evans, President, 
Dade County Bar Association, 
Miami, Florida. 
Dear Sir:- 

Your committee, appointed to advise as to the law 
and proper methods of procedure for the handling of 
maritime craft cast up on private property, begs to 
report as follows: 

1. The owner of the real estate should immediately 
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report a description of any craft upon his property, 
together with name and number, to Major Brown, of 
the U. S. Engineers. 

2. Until the craft has been inspected by the Engi- 
neers or authority given by them, it should be permit- 
ted, for the time being, to remain where it was cast 
by the storm. 

3. In case of emergency, where its removal is nec- 
essary as a relief measure, the emergency should be 
first declared by the U. S. Engineer’s Office, and then 
the craft handled in accordance with his instructions. 

4. The Engineer’s office should publish the name 
and location of all craft, and give the owners oppor- 
tunity to take charge of their property. 

5. In case of failure of the owner of the craft to 
take charge of it, its removal and disposition, then 
the owner of the real estate should handle it in accord- 
ance with instructions from Major Brown’s office. 


6. Major Brown’s office should determine whether 
the craft should be destroyed or removed to some other 
spot on land, or placed in the water. 


7. All of these things having been done, there will 
be ample evidence to be used hereafter in case of any 
dispute as to the expense of removal or salvage, to en- 
able the owner of the real estate to claim a lien for the 


work done, or materials furnished in handling the 
craft. . 


CONCLUSION: In this emergency, everything to 
conserve the property, both of the owner of the craft 
and of the real estate on which it is located, and to 
aid in restoration of both, should be done, and there 
should be one central agency to determine the neces- 
sity of all action, and the method of handling each in- 
dividual case. That agency should be the office of the 
U. S. Engineer, and all owners, both of craft and of 
real estate involved, should report fully to Major 
Brown, or to his office. 


Yours very truly, 
(Signed) JAMES M. CARSON, 
Chairman. 
MITCHELL D. PRICE 
A. D. PENNEY. 
Approved: 
ERNEST COTTON, City Engineer. 
MAJOR BROWN, U. S. Engineer. 

It will be noticed that we got the approval of the 
City Engineer and the United States Engineer. That 
the rules were effective was evidenced by the fact that, 
so far as any of us know, there has not been a single 
instance of litigation arising from any vessel handled 
in accordance with these rules. 

Later many questions arose as between landlord and 
tenant, concerning the liability for repair of houses un- 
roofed or otherwise damaged by the hurricane. The 
principle followed with regard to boats was again fol- 


lowed here. Mr. W. I. Evans, President of the Bar 
Association, prepared the rules, and his letter to the 
Relief Committee is as follows: 
Miami, Florida, 
September 25, 1926. 
Judge D. J. Heffernan, 
Chairman Legal Aid Committee, 
Miami, Florida. 
Dear Sir:- 

With reference to the right of a tenant to repair 
the property upon which he is residing, I beg to ad- 
vise you that, in my humble opinion, the following 
procedure should be taken in all cases referred to 
your Committee: 

1st. The tenant should be advised to cause the 
house to be repaired to such an extent as may be nec- 
essary to render the same habitable and sanitary, but 
not otherwise. 

2nd. Before proceeding with such repairs, the ten- 
ant should go to the Committee of which Mr. Alexan- 
der Orr, Jr., is Chairman, and this Committee will 
cause an examination to be made of the premises, and 
an estimate of the amount of money necessary to be 
expended to render the house habitable and sanitary. 

3rd. The tenant should not expend more money 
than that estimated to be necessary by Mr. Orr’s Com- 
mittee. 

4th. Upon the making of the repairs, the tenant 
should bring receipted bills, and a copy of his lease, if 
he has one, to your Committee. This should be placed 
on file and held for future reference in the event the 
landlord refuses to pay for the repairs. 

5th. No tenant should make any repairs upon the 
premises without calling upon his landlord, if he be 
available, to make such repairs. 

6th. I have discussed this question with the Gen- 
eral Committee, and the course herein outlined is ap- 
proved, and Mr. Orr’s Committee has been given au- 
thority to render the services herein mentioned. 

Very truly yours, 
(Signed) W. I. EVANS, President 
Dade County Bar Association. 

While not put in writing, the specific understand- 
ing with the General Relief Committee and with the 
City officials of Miami was that in case any landlord 
protested against allowing the tenant on his rent the 
expenses incurred in making the house habitable and 
sanitary, that the City should use its police power of 
condemning as unsafe and unhealthful the landlord’s 
building. This was clearly a club and not intended to 
be used, except to enforce the recognition of the ten- 
ant’s claim. The landlord was protected against any 
unnecessary expenditure or any expense greater than 
was necessary to render the house habitable and sani- 
tary. The idea in this case again was to postpone liti- 
gation until after the emergency, and to collect the 
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written evidence of the expenditures necessary in one 
place. Mr. Evans’ rules, I understand, were so effec- 
tive that there is no record of any litigation concern- 
ing any situation handled in accordance with them. 


In Miami, the work of the bar was divided between 
two separate desks at Central Relief Headquarters; 
one, the General Relief Committee, which handled 
matters such as those suggested above, and the other 
the work of the Profiteering Committee. Beginning 
Monday, September 27, nine days after the hurricane, 
three lawyers were on duty at each desk at all times, 
the bar being assigned alphabetically to half-day peri- 
ods of duty. No charge, of course, was permitted to 
be made for any services so rendered. New questions 
as they came up, if of sufficient importance to justify 
being so referred, were referred to Mr. Evans, as 
President of the Dade County Bar Association, and de- 
cided by him after informal consultation with other 
members of the bar. 

No positive action with reference to tornado insur- 
ance was taken by the Dade County Bar, and that was 
a mistake, as we will hereafter see. The organization 
in Miami was more or less loose. There was never any 
general meeting of the bar called, nor was any formal 
executive committee ever appointed; and the actual as- 
signment of the bar to duty did not begin for nine 
days after the hurricane. 

On Monday morning, September 17, 1928, follow- 
ing the hurricane of Sunday, the 16th, E. Clyde Vin- 
ing, President of the Dade County Bar Association, 
after learning that Mr. W. I. Evans, who had been 
President of the Bar Association during the Miami 
emergency, was not in town and was not expected for 
some time, appointed the writer as Chairman, and G. 
- A. Worley and E. Lee Stapp as the two additional 
members of a Committee of the Dade County Bar As- 
sociation to cooperate with the Palm Beach County 
Bar Association in their emergency. Mr. Vining’s 
telegram constituted his instructions to his Commit- 
tee, and is as follows: 

September 17, 1928. 
President Palm Beach Bar Association, 
West Palm Beach, Florida. 


The Dade County Bar Association sympathizes 
with your people in this hour of distress. Two years 
ago we learned that beginning two or three days after 
the disaster there will be many legal questions which 
will arise. The Dade County Bar Association offers, 
if it is needed, to send a committee to give to your 
members the benefit of our experience in problems 
of legal service to the community. We do not expect 
to try to advise your people but only to discuss the 
problems with members of your association. The 
committee named to cooperate with your association 
in case of need is James M. Carson, Chairman, E. Lee 


Stapp and George A. Worley, Junior. 
your service. 


They are at 


E. Clyde Vining, President, 
Dade County Bar Association. 

We realized that it was useless to undertake organ- 
ization for legal relief until first aid to the injured 
had been given. Mr. Stapp made a trip to the stricken 
region on Tuesday afternoon, the 18th, and reported 
that in his judgment the following morning, the 19th, 
was a good day to start the work. 

Mr. Worley and I went to Palm Beach early Wed- 
nesday morning. Upon arrival we learned that we 
were fortunate in having an ideal point of contact 
with general relief work, because Mr. George W. Cole- 
man, the senior vice-president of the Palm Beach 
County Bar Association, and its President in the ab- 
sence from the city of Mr. Harry A. Johnson, Presi- 
dent, was also assistant to Mr. George Carr, Chair- 
man of Disaster Relief for the County. 

Judge H. J. Quincey, after consulting with Mr. 
Coleman and Mr. Carr, called a meeting of the Palm 
Beach Bar for Wednesday morning, September 19, at 
nine o’clock. Mr. Worley addressed the meeting of 
the bar on their problems, and told them that we were 
there to give them the benefit of our experience, but 
not to dictate nor to undertake to do their work for 
them, and suggested that they adopt rules to govern 
them in the emergency. 

Mr. Coleman had already arranged for a large of- 
fice at General Headquarters. The Bar elected Judge 
A. G. Hartridge Chairman of Legal Relief. Judge 
Hartridge had had experience as Military Judge in 
Jacksonville following the great fire of 1901, and was 
sufficiently “hard boiled” to direct emergency work; 
so that by noon of Thursday, the 20th, four days after 
the hurricane, an organization had been perfected and 
had started working, which coordinated all the experi- 
ence of the Florida Bar in three major disasters: the 
Jacksonville fire, the Miami hurricane, and the Palm 
Beach hurricane. 

By this time it was apparent that the thing most 
urgently needed was the passage of an emergency 
ordinance to prevent profiteering. Such an ordinance 
was passed at one o’clock, and is as follows: 


AN ORDINANCE DEFINING DISORDERLY 
CONDUCT. 
Be it ordained by the City Commission of West Palm 
Beach: 

Whereas, On the 16th day of September, 1928, this 
city was visited by a devastating storm which destroy- 
ed hundreds of buildings and rendered thousands of 
people homeless, and 

Whereas, a large percentage of the population of 
the city and adjoining territory are now in need, 


NOW THEREFORE BE IT ORDAINED: 


Section 1. That from and after the passage of this 
ordinance it shall be unlawful for any person, firm or 
corporation to charge for any goods, wares, merchan- 
dise or labor a price greater than was charged for 
similar articles in the City of West Palm Beach at 
noon on the 14th day of September, A. D. 1928. 

Section 2. Any person, firm or corporation violat- 
ing the provisions of this ordinance shall, upon con- 
viction, be fined not more than $500.00 and be im- 
prisoned in the city stockade for a period of not more 
than thirty days. Both fine and imprisonment to be 
imposed under the discretion of the judge. 

Section 3. This ordinance is hereby declared to be 
an emergency ordinance and shall take effect immed- 
iately upon its passage. 

Prices were fixed as of Friday noon, rather than 
of Saturday, because dealers are in the habit of con- 
ducting Saturday sales, and it was thought not just 
to hold them to reduced prices. 

While there has been no decision as to the validity 
of this ordinance, it is generally thought by the bar 
that it would be held to be a reasonable police regu- 
lation under the circumstances, on the principle that 
in time of epidemic or disaster, almost anything is 
reasonable. 

On the very first day of the organization, the bar 
adopted a fairly complete set of rules, which are as 
follows: 


PREAMBLE 


Whereas, the present situation in Palm Beach 
County demands from our citizens as a whole the ut- 
most cooperation in every respect, and 

Whereas, it must be presumed that there will be 
some cases where this cooperation is lacking and meas- 
ures must be taken to enforce the same for the general 
public welfare, 

THEREFORE, be it known that the following rules 
and regulations have been adopted by the Palm Beach 
County Bar Association for the benefit of the public 
of Palm Beach County, and that each and every per- 
son within the limits of Palm Beach County is here- 
by put on public notice that any violation of any of 
the following rules will be prosecuted to the full ex- 
tent of the law and punished wherever possible by jail 
sentence: 


RULE ONE 


PROFITEERING: It shall be considered profiteer- 
ing for any person to sell any wares, merchandise, 
goods or effects, including foodstuffs, at a price great- 
er than the price offered for sale on Friday, Septem- 
ber 14, 1928. Any person, firm or corporation who 
violates this rule will be prosecuted to the fullest ex- 
tent of the law, and criminal proceedings will be tak- 
en immediately. 
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RULE TWO 
RENTS: It shall be considered profiteering for 
any person to charge a rental between now and the 
first of December, 1928, higher than the rental being 
charged on the fourteenth day of September, 1928. 
Any violation of this rule will be punished according 
to law, and drastic methods will be taken. 
RULE THREE 
In case any landlord refuses to place his house in 
good tenantable shape after being so requested by the 
tenant, such tenant shall have a right to have the neces- 
sary repairs made, which will be deducted from his 
rent. Each case will be taken into consideration by 
the relief committee before repairs are made in order 
to bind the landlord under this rule. 
RULE FOUR 
No person shall charge more than the regular price 
for labor per day which was the rule on the fourteenth 
day of September, 1928. No person shall charge any 
extra for over time. Under the drastic conditions now 
existing it is necessary that the relief committee take 
this action in behalf of the sufferers of the storm. Any 
person who violates this rule will be prosecuted to the 
fullest extent of the law. 
RULE FIVE 
No person, firm or corporation shall charge more 
than the regular price for building material of any 
character or description than was charged on the 
fourteenth day of September, 1928. Any person, firm 
or corporation who violates this rule will be prosecut- 
ed to the fullest extent of the law. 
RULE SIX 
Any able bodied male person who refuses to work 
will be prosecuted for vagrancy. 
RULE SEVEN 
No landlord and tenant cases shall be brought in any 
court by lawyer until after October 15, and no hearings 
in such cases will be heard on or before November 1, 
1928. 
RULE EIGHT 
No lawyer shall start any litigation involving the 
work of the central relief committee until after con- 
sultation and consent of the central legal committee. 
RULE NINE 
Every member of the bar association has pledged 
his aid and assistance to the prosecution of the viola- 
tion of any profiteering or rules of the central legal 
committee, and each member has pledged himself not 
to defend any violator of these rules. 
NOTICE 
Under an ordinance this day by the city commis- 
sion of the city of West Palm Beach, Florida, it has 
been made a violation for any person, firm or corpor- 
ation to violate any of the rules of profiteering above 
announced, and each member of the bar of West Palm 
Beach has given his unqualified consent to help prose- 
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cute and put in jail any man who would violate these 
rules under the circumstances now existing. 


A. G. HARTRIDGE, Chairman, 
Central Relief Committee. 

It will be noticed that by voluntary cooperation the 
bar made it its business to see that its own rules were 
enforced. 

The heart of the whole plan is found in Rule Eight. 
The bar thought it not wise absolutely to surrender its 
own independence, so far as litigation is concerned, to 
the Central Relief Organization, but it did mean to be 
on record as cooperating with the Central Relief Com- 
mittee, so far as it could be done without violation of 
some fundamental right. 

The Executive Committee of the bar was to be a 
sort of advisory board to decide whether in any par- 
ticular case, any member of the Legal Relief Commit- 
tee or of the bar would be justified in instituting liti- 
gation involving the work of the Committee. No such 
litigation was authorized, because the Central Relief 
Organization extended to the bar such cooperation that 
none was necessary. 

Assignments to duty were made by Judge Hart- 
ridge as Chairman, with the approval of the Executive 
Committee. Three lawyers were on duty at Central 
Headquarters at all times. Assignments were made 
for full day instead of for half-day periods, as in Mi- 
ami, and the alphabetical order followed in Miami 
was varied to the extent that the attempt in Palm 
Beach was to have always on duty one of the older 
members of the bar, with two younger men. 


The public was advised that free legal advice in 
the emergency was available, and the public availed 
itself of its opportunity. The understanding between 
the members on duty and the Executive Committee 
was that advice in all instances would be in accordance 
with the rules of the bar promulgated for the emer- 
gency, and that in case any question arose not covered 
by the rules, it should be referred to the full Execu- 
tive Committee which met daily for the purpose of 
passing upon such cases and of promulgating any fur- 
ther rules that experience might have shown to be 
necessary. 

This Committee was composed of five members of 
the bar of West Palm Beach, and of one each from 
Lake Worth and Delray. The members of the Exe- 
cutive Committee from Lake Worth and Delray served 
as points of contact between their own local organiza- 
tions and the Central Organization in West Palm 
Beach. The local organizations in both these places 
adopted the same rules as those adopted in West Palm 
Beach, and passed the same profiteering ordinances. 

People were hardly upon the streets after the hurri- 
cane before so-called ‘Insurance Adjustment Agen- 
cies” sprang up and advertised themselves as ready to 


do business. They proceeded in whatever cases they 
could to sign up for a percentage to collect insurance 
claims, and in some instances went so far as to offer 
cash for claims, their offers being only a minute per- 
centage of the actual loss. 

The bar undertook to discover the attitude of the 
insurance companies and encourage the establishment 
of central agencies representing the companies, rather 
than the insured. Then a sort of gentleman’s agree- 
ment was worked out to the effect that the insurance 
companies would make quick settlement of claims on 
a fair basis; and that in return, the lawyers would not 
accept employment until a reasonable time had elapsed 
to collect from the insurance companies, and would 
endeavor to prevent the padding of claims. The im- 
plied agreement was that after a reasonable time, if 
fair claims had not been paid, then the lawyers would 
stand with the public. 

My opinion is that this understanding has worked 
out remarkably well; that there has been less red tape 
about adjustment of insurance claims by a very large 
proportion than there was following the Miami hurri- 
cane; and that cash, which was imperatively needed, 
began immediately to flow into the stricken area from 
the treasuries of the insurance companies. 

The advertising adjustment agencies attempted to 
hang on and to do business in spite of the disapproval 
of the public and the lawyers. The bar decided, in- 
stead of undertaking to proceed against them for prac- 
ticing law without license, to lay the situation before 
the City Commissioners. This resulted in the passage 
of an ordinance imposing a $500.00 license tax upon 
such agencies; and since none of them had $500.00, it 
resuted in their disappearance, which was as rapid as 
their appearance in the first place. 

All the reports which have come to us are to the 
effect that the bar of the stricken areas measured up 
gloriously to its opportunity, and that the organization 
functioned smoothly and efficiently, and that disputes 
were held down to a minimum. The net result of that, 
of course, is that there is in Palm Beach County a 
better understanding between the lawyers and the pub- 
lic than has ever before existed. 

I do not feel like closing this article without say- 
ing that Charles D. Abbott and his committee volun- 
teered for the most difficult and heart-breaking task 
that arose to be performed by any lawyers in the 
County. They undertook to go, and did go, out into 
the scenes of death and destruction and horror in the 
Everglades, to give what solace could be given by the 
presence of lawyers to the survivors of the disaster 
out there. 

The function of the lawyers under this quasi-mar- 
tial law was in all cases to postpone litigation until 
the emergency was over; to keep from the Central Re- 
lief Committee as many problems as could be kept 
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away from them; and to build up the morale of those 
persons living in the stricken areas, by giving them 
to understand that an organization of all the lawyers 
in Palm Beach County was at their service, and was 


working with the other relief agencies. In all in- 
stances the work of the lawyers of Palm Beach County 


was highly successful. 


THE ANSWER IN EQUITY AS EVIDENCE FOR THE DEFENDANT 


By Edward McCarthy, Jr., 
of the Jacksonville Bar. 


Every lawyer is doubtless familiar with- the rule 
of equity practice, that, where the bill of complaint 
does not waive answer under oath, the defendant’s 
answer under oath, so far as it is responsive to the 
bill, is evidence in the defendant’s favor unless over- 
come by the testimony of two opposing witnesses or 
‘ of one witness corroborated by other circumstances. 
The general rule regarding the probative force of the 
sworn answer responsive to the bill was in force in 
the federal equity courts prior to the adoption of the 
new federal equity rules of 1912. The old rules also 
contained a provision authorizing the complainant to 
“waive” answer under oath, which is abrogated by 
the rules of 1912; and it is doubtful whether under 
the new federal equity practice the sworn answer has 
any probative force, whether waived or not. By way 
of laying a foundation for future discussion of the 
probative force of the sworn answer in federal equity 
practice and also in State chancery practice, the pur- 
pose of this article will be to inquire into the origin 
and development of the rule regarding the probative 
force of the sworn answer responsive to the bill. This 
inquiry may serve also to throw some light upon de- 
cisions of the Florida Supreme Court regarding the 
force of an unsworn answer. 


Although this subject is touched upon in Street’s 
Federal Equity Practice, and is ably discussed in Prof. 
Wigmore’s excellent work on Evidence and also in a 
learned lecture by Mr. John Marshall Gest published 
in 52 American Law Register, the present discussion 
may perhaps prove of interest and benefit to some 
who have not made use of those references, and it 
will treat certain phases of the subject which have 
not been dealt with elsewhere. In this inquiry we 
shall confine ourselves to the answer put in issue by 
the complainant’s replication, omitting any consider- 
ation of hearing on bill and answer; and we shall con- 
sider only answers to bills seeking relief, excluding 
any consideration of the answer to a pure bill of dis- 
covery. 

The Hebrews would not convict an accused person 
upon the testimony of a single witness. In the 19th 
chapter of the Book of Deuteronomy, 15th verse, it 
is said: 


“One witness shall not rise up against a man 
for any iniquity, or for any sin, in any sin that 
he sinneth; at the mouth of two witnesses, or at 
the mouth of three witnesses, shall the matter be 
established.” 

Other biblical passages in which the rule is stated or 
recognized will be found cited in footnote 6, Wig- 
more Ey. (2d Ed.) Vol. IV, p. 298. This rule of evi- 
dence seems also to have been applied in civil cases, 
for in Matthew, chapter 18, verse 16, it is said: 

“If thy brother trespass against thee, and re- 
ject thy complaint, then take with thee one or 
two more, that in the mouth of two or three wit- 
nesses every word may be established.” 

The Roman law of the Later Empire and of Jus- 
tinian required two witnesses to prove a fact; one wit- 
ness was not enough, although this does not seem to 
have been an absolute rule prior to the time of Con- 
stantine. (Roman Law in the Modern World, Sher- 
man (1917) Sec. 860; see also footnote Wigmore, Ev. 
(2d. Ed.) Vol. IV, p. 293). And this rule later came 
to be adopted in the Continental civil law (Wigmore 
Ev. (2d. Ed.) Vol. IV, p. 292). Following Roman 
precedent, the ecclesiastical law adopted the rule that 
a single witness was in no case sufficient, and as 
Prof. Wigmore says, “in the Church’s system, the rule 
received additional sanction from the law of God as 
revealed in the Holy Writ” (Wigmore Ed. (2d Ed.) 
Vol. IV, p. 293). This rule of evidence was not fol- 
lowed in the common law. Originally under the com- 
mon law system the jurors were persons of the vicin- 
age who had, or were supposed to have, some famil- 
iarity with the matter under inquiry, and it was possi- 
ble for the jury to arrive at a verdict without any wit- 
nesses other than themselves. In any case, the general 
rule of the common law was that the testimony of a 
single witness, if believed, was sufficient upon any 
issue. 

The chancellors originally were ecclesiastics, train- 
ed in the civil and Canon law, and although the chan- 
cery system was built up as an independent system 
and borrowed its rules both from the ecclesiastical 
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law and the common law, it naturally in the begin- 
ning borrowed more largely from the ecclesiastical 
and civil law than from the common law. Pleas and 
demurrers were borrowed from the common law. Be- 
fore the time that pleas and demurrers were accepted 
in chancery the answer was the only pleading that a 
defendant could file to a bill of complaint (unless it 
were a disclaimer) ; and as the defendant’s answer to 
the bill of complaint was always required to be under 
oath, when a material fact was alleged in the bill of 
complaint and denied by the answer, the denial was 
necessarily supported by the defendant’s oath. Whe- 
ther or not the answer denied a material fact alleged 
in the bill, (unless such fact were admitted by the 
defendant), it had to be proved by the complainant. 
This was because of the rule of chancery practice 
that the complainant was bound to prove every ma- 
terial fact upon which he relied to support his claim, 
unless such fact were admitted by the defendant. The 
common law rule, that an allegation not denied is 
deemed to be admitted, did not obtain in chancery. 
Therefore, the material facts alleged in the bill which 
the complainant was bound to prove in order to pre- 
vail were of two classes: namely, (1) those facts 
which were denied upon oath by the defendant in his 
answer, and (2) those facts which were neither ad- 
mitted nor denied in the answer; but the complainant 
was bound to prove both in any event. 

As to those facts which were denied upon oath 
in the defendant’s answer, the court of chancery fol- 
lowed the rule of evidence of the ecclesiastical law 
and the civil law, and imposed upon the plaintiff the 
burden of proving such facts by the testimony of two 
witnesses or of one witness and corroborating cir- 
cumstances. The testimony of one witness alone 
against the defendant’s sworn denial was never suffi- 
cient evidence upon which to found a decree. It does 
not appear, however, that the court of chancery ever 
extended this rule of evidence to those facts which 
were neither admitted nor denied in the answer, and 
the broad statement of Prof. Wigmore (Wigmore, Ev. 
(2d Ed.) Vol. IV, p. 333) that “the court of chancery, 
in all classes of cases, followed directly the ecclesi- 
astical rule that two witnesses were required to prove 
any material fact as the foundation of a decree,’”’ does 
not seem to be supported by the authorities cited. 
Lord Hardwicke said in LeNeve v. LeNeve (1748) 3 
Atk. 646, 650, 26 Eng. Repr. 1172, 1174: 

“And there are many cases where the court 
upon the testimony of one witness, whose credit 
is unimpeached, and what he swears uncontra- 
dicted by the answer, have decreed upon this 
single evidence.” 

From the earliest reported cases it appears that chan- 
cery has followed the common law rules of evidence, 
with the exception of the quantum of evidence neces- 


sary to prove a fact alleged in the bill and denied in 
the sworn answer (Langdell, Sum. Eq. Pl. 2nd Ed. 
Sec. 78; Daniell Ch. Pl. and Pr. 6th Am. Ed. Vol. 1, 
p. 849 and footnote 7). Professor Langdell says that 
the court of chancery imposed this burden of proof 
upon the complainat where the defendant’s denial was 
on oath as one of the conditions upon which it allow- 
ed the complainant to obtain discovery (Langdell, 
Sum. Eq. Pl. 2d Ed., Sec. 78). 

The English rule was thus stated by Lord Thur- 
low in Pember v. Mathers, 1 Bro. C. C. 52, 28 Eng. 
Repr. 979: 

“IT take the rule to be, that, where the de- 
fendant in express terms negatives the allegations 
of the bill, and the evidence is only one person, 
affirming what has been so negatived, there the 
court will neither make a decree nor send it to a 
trial at law.” 

The rule related only to the quantum of evidence 
which the complainant was required to produce in 
proof of the allegations of the biil. ‘The sworn de- 
nial resulted in increasing the burden of proof; but 
the defendant’s answer could never have the effect 
of forcing the complainant to prove any more facts 
than he had alleged in the bill. When the complainant 
had proved all the material allegations of the bill, he 
proved all that he had to prove in order to make out 
his case, assuming the bill stated a case. The com- 
plainant was not required to disprove the allegations 
of the answer if he sufficiently proved the allegations 
of his bill. The defendant, on the other hand, was 
bound to prove by evidence every fact alleged in the 
answer material to his defense and not admitted by 
the complainant, except where such allegations in the 
answer amounted to a denial of a materiai allegation 
of the bill. In other words, the defendant’s answer 
though sworn was never evidence in his favor. (Lang- 
dell, Sum. Eq. Pl., 2d Ed., Sec. 56 and footnote Sec. 
69, p. 68; Daniell, Ch. Pl. and Pr., 6th Am. Ed. Vol. 
1, p. 843), with exceptions to be noted later. 

A careful study of the English cases cited by the 
American textwriters and courts in support of the 
proposition that the defendant’s sworn answer when 
responsive is evidence in his favor shows that these 
cases do not support this statement of the rule. So 
late as 1837 Lord Brougham said in Atwood v. Small 
(6 Cl. and F. 232, 297; 7 Eng. Repr. 684, 710) the 
court does not use the defendant’s denial as evidence, 
but the denial “puts the plaintiff to the proof in a 
particular way.” (See also John Marshall Gest’s ar- 
ticle on the Responsive Answer, 52 Am. Law Reg. 537, 
and Street, Fed. Eq. Pr., Vol. II, p. 981 et seq). 

The exceptions to the rule that the answer is never 
evidence for the defendant are found in those English 
cases which have been cited by American textwriters 
in support of the proposition that the answer is evi- 
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dence. For example in an anonymous case decided in 
1684 (1 Vern. 283; 23 Eng. Repr. 596) in an account- 
ing it was held that the accounting party could dis- 
charge himself upon his own cath of small sums under 
forty shillings, “but then he must in his affidavit men- 
tion unto whom paid, for what, and when.” From 
Wicherly v. Wicherly (1687) 1 Vern. 470; 22 Eng. 
Rep. 596, it appears that the total of such items could 
not exceed a hundred pounds. But where the de- 
fendant was charged by evidence other than his own 
admission, it appears that he could not discharge him- 
self upon his own oath of sums above forty shillings. 
Morely v. Bonge, (1730) Mos. 253, 25 Eng. Rep. 380. 
This exception as to small sums is an exception which 
proves the general rule that the defendant cannot dis- 
charge himself by his own oath. The same thing may 
be said of Peyton v. Green (1640) 1 Ch. Rep. 146; 21 
Eng. Rep. 533, in which the defendant was permitted 
to prove the account on his own oath for the reason 
that the account had been standing so long,—twenty 
years—the court thought the defendant’s oath should 
be accepted for what he could not prove by his books 
and cancelled bonds. And so in Holstcomb v. Rivers 
(1669) 1 Chan. Cas. 127, 22 Eng. Repr. 726, the de- 
fendant’s books had been seized and he had been cast 
into prison in a foreign country, and the account had 
been standing for fourteen years. The two cases just 
cited, and all cases like them, involve only the admissi- 
bility of the evidence; they do not deal with weight of 
the defendant’s oath in matters of account, and none 
of these cases holds that the defendant’s oath ‘“dis- 
charging” himself in an accounting must be overcome 
by two opposing witnesses or one witness together 
with corroborating circumstances. As to the admis- 
sibility of the evidence, these cases merely show an 
exception to the general rule. 

The English cases which hold that the defendant 
may “discharge” himself by his answer, although often 
cited in America for the proposition that the answer 
is evidence in the defendant’s favor, do not seem to 
support the proposition. (For example Thompson v. 
Lambe, 7 Ves. 587, 32 Eng. Repr. 236, cited in Pic- 
ture Plays Theatre Co. v. Williams, 75 Fla. 556, 565.) 
In this class of cases the matter of discharge set forth 
in the answer is not evidence for the defendant; it is 
merely a qualification or limitation upon the extent 
of the defendant’s admission. In other words, these 
cases involve the question of how little the answer is 
evidence for the complainant rather than how much 
of it is evidence for the defendant. The extent of the 
rule which permits a defendant to “discharge” him- 
self by his answer is nowhere more carefully and ac- 
curately discussed than in the well reasoned opinion 
of Chancellor Kent of New York in the leading case 
of Hart v. Ten Eyck (1816) 2 Johns. Ch. 62. The 
point arose in connection with an account stated in 


the answer, and had no reference to any allegation 
in the answer going to the equity of the bill. The 
Chancellor held that none of the items of discharge 
stated in the answer which were not supported by evi- 
dence aliunde could be allowed, although the bill 
sought an accounting. The learned Chancellor, it 
seems, tried to make it plain that the answer is not 
evidence for the defendant, citing Evan’s notes on 
Pothier, and Lord Erskine in Ormond v. Hutchinson, 
13 Ves. 47, to the effect that when an answer is put 
in issue the defendant must support by proof all the 
facts upon which he intends to rely, that an answer is 
not evidence in the technical sense, but it is read to 
show what the defendant has admitted and therefore 
need not be proved. Chancellor Kent then explained 
these authorities in his own words, thus: 

“The only explanation necessarily accompany- 
ing the rule is that [in reading the answer as an 
admission] you must not stop short with a sen- 
tence, so as to garble a single fact, but you must 
read the answer so as to complete the immediate 
subject to which the defendant is answering. 
That is all. It does not apply to distinct matter, 
and the admission of one fact does not establish 
the assertion of another.” 

The ruie of English chancery practice, therefore, 
(which has been rendered obsolete by the radical re- 
forms brought about by the judicature acts and the 
new orders promulgated thereunder) was, that where 
a material allegation in the bill is positively denied 
upon oath in the answer, the plaintiff must prove such 
fact by evidence of greater weight than the testimony 
of one witness; but beyond increasing the plaintiff’s 
burden of proof, the sworn answer was not evidence 
for the defendant. This also was the rule adopted in 
the United States, in some jurisdictions at least. 

In Branch Bank v. Black (S. C. 1827), 2 MeCord 
Eq. 344, 350, the court said: 

“This is a bill for relief and not for discovery, 
with respect to which it may be admitted that the 
answer would not be evidence for the defendants: 
but it may be safely affirmed that there is no case 
in law or equity, in which he who alleges an af- 
firmative that is denied is not bound to prove it. 
Although in equity an answer to a bill for relief 
is not evidence for the defendant, yet if he deny 
the facts stated in the bill, it is incumbent on the 
complainant to prove them.” 

Likewise in Lampton v. Lampton (Ky. 1828), 6 
T. B. Mon. 616, 620, the court said: 

“In equity by answer he is a witness only to 
deny affirmative allegations, which serves no 
other purpose than putting the allegations in is- 
sue and requiring a greater degree of proof, and 
if he asserts affirmative matter in his answer, his 
answer on this point proves nothing.” 
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And in Humphreys v. Blevins (1805) 1 Tenn. 178, 
the court said: 

“The principle alluded to is that a denial in 
an answer, whether in the affirmative or nega- 
tive, puts the proof on the complainant. * * * ” 

These expressions state what was the correct rule 
and they are in accord with the statement of Lord 
Brougham in Atwood v. Small (supra), and with the 
texts of Daniell and Langdell. 

As early as 1810, however, Chief Justice Marshall 
held that the answer where responsive was evidence 
for the defendant, saying in Field v. Holland, 6 Cranch 
8, L. Ed. 136: 

“Neither is it to be admitted that the answer 
of Holland is not testimony against the plaintiff. 
* * * The plaintiffs themselves called upon Hol- 
land for discovery. * * * They cannot now be al- 
lowed to say that this answer is no testimony. 
* * * The answer of the defendant Holland, then, 
where it is responsive to the bill is evidence 
against the plaintiffs, although the answer of Cox 
is not testimony against Holland.” 

Chief Justice Marshall was not much given to citing 
authority for his pronouncements of law, and the opin- 
ion in Field v. Holland is no exception to his usual 
method of writing opinions, for not a single authority 
is cited in the opinion. It should be said, however, 
that the plaintiff’s counsel admitted that as a general 
rule the verified answer responsive to the bill is evi- 
dence for the defendant so answering, although coun- 
sel contended that such answer was not evidence for 
the other defendants. 

Having the authority of the great name of Mar- 
shall, the rule eventually became firmly established in 
America that, a sworn answer responsive to the bill 
is evidence for the defendant which must be overcome 
by evidence of greater weight than the testimony of 
one witness, receiving additional force from the very 
emphatic declaration of Judge Story, in Gould v. 
Gould, (1844) 3 Story 516, 10 Fed. Cas. 5637, that: 

“It is a perfectly well settled rule in equity, 
that an answer, responsive to the allegations of 
the bill, is positive evidence for the defendant, 
and is to be taken as true, unless disproved by 
the testimony of two credible witnesses, or by one 
credible witness and facts entirely equivalent to, 
and as corroborative as another witness.” 

The rule had also been stated by Judge Story in his 
work on Equity Jurisprudence first published in 1835. 
In the 14th edition of Judge Story’s text the rule is 
stated as follows (Vol. 3, Sec. 1983) : 

“And in every case the answer of the defend- 
ant to a bill filed against him upon any matter 
stated in the bill and responsive to it is evidence 
in his own favor. Nay, the doctrine of equity 


goes further; for not only is such an answer proof 


in favor of the defendant as to the matters of 
fact of which the bill seeks a disclosure from 
him, but it is conclusive in his favor unless it is 
overcome by the satisfactory testimony of two 
opposing witnesses, or of one witness corrobor- 
ated by other circumstances and facts which give 
to it a greater weight than the answer, or which 
are equivalent in weight to a second witness. Or, 
to express the doctrine in another form, it is an 
invariable rule in equity that where the defend- 
ant in express terms negatives the allegations of 
the bill, and the evidence is only of one person 
affirming as a witness what has been so nega- 
tived, the court will neither make a decree nor 
send the case to be tried at law, but simply dis- 
miss the bill.” 
Judge Story seems always to have exaggerated the 
weight of evidence necessary to overbear the defend- 
ant’s oath. The corroborating circumstances were 
never required by the English chancellors to be equal 
in weight to the testimony of a second witness; all 
that was required was that the evidence should be of 
greater weight than the testimony of a single witness, 
—circumstances sufficient “to turn the scale.” See 
Pember v. Mathers (1779) 1 Bro. C. C. 52, 28 Eng. 
Repr. 979; Evans v. Bicknell, 6 Ves. 174, 184; 31 
Eng. Repr. 998, 1003. Thus, it is stated in Gresley, 
Ev. in Eq. (1837), 4 (Quoted in Wigmore) : 
“Some corroboration is required—the testi- 
mony of a second witness, or any circumstances 
which may give a turn to the balance; the cor- 
roboration, however, has sometimes been so ex- 
tremely slight that * * * there can be little doubt 
that this circumstance [of the defendant being 
interested] has a considerable weight.” 
The American courts generally have not followed 
Judge Story’s dictum to the effect that the corrobor- 
ating circumstances must be equal in weight to the 
testimony of a second witness. 

The interesting point to be noted in the above quot- 
ed language from Judge Story’s text, is that he did 
not seem to realize that the American rule as stated 
by Chief Justice Marshall and himself was substan- 
tially different from the English rule, for he gives 
the English rule as the same doctrine “expressed in 
another form.” This difference of phraseology was 
commented upon by Circuit Justice Woodbury in Jew- 
ett v. Cunard, 3 Woodb. & M. 277, 13 Fed. Cas. 7310 
(1847), who said: 

“Chief Justice Marshall and Judge Story have 
called it ‘evidence’, and such is the ordinary term 
applied to it. Russel v. Clark, 7 Cranch (11 U.S.) 
92; Cushman v. Ryan (Case No. 3,515) ; Gould v. 
Gould (Id. 5,637). But in strictness of phrase, 
perhaps, the answer is not evidence, but rather a 
portion of the pleadings,—rather a bar in the na- 
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ture of a plea, and when sworn to, stands till over- 
come by more than one witness. 2 Daniel, Eq. 
Prac. 626; 6 Clark & F. 295. The oath to it is 
like the ‘decisory oath’ in the Roman law, and 
stands as such, like a decision or bar, till disproved 
by stronger evidence. 1 Spence, Eq. Jur. 677. Yet 
it does not seem to violate much either good 
precedent or sound analogy, to call such an ans- 


wer, when sworn to, in common parlance, ‘evi- 
dence’.” 


It must have been meant by Judge Story that an 
answer “responsive” to the bill was an answer which 
merely denied positively a material allegation of the 
bill, for upon no other theory would it be correct to 
say the English rule is only a statement of the doctrine 
in another form. The actual facts in the earlier Am- 
erican cases are consistent with this view. For ex- 
ample, in Field v. Holland, Chief Justice Marshall 
could have sustained his decision by saying simply 
that the complainant’s evidence was insufficient in 
weight to overcome the defendant Holland’s sworn 
denial that the judgments in question had been satis- 
fied. But unfortunately courts of this country have 
taken the rule of Marshall and Story literally, and 
have given a meaning to the word “responsive” which 
permits a great variety of affirmative defenses to be 
set up in a sworn answer and the answer still to be 
considered “responsive,” with the result that in many 
cases the plaintiff not only must prove every material 
fact alleged in his bill but he must go further and dis- 
prove the defendant’s affirmative defense even though 
the defendant offers not a scintilla of evidence. For 
example, in Florida it is held that an answer setting 


up usury as a defense to a bill to foreclose a mort- 


gage is “responsive,” and the burden is upon the com- 
plainant to disprove the defendant’s affirmative de- 
fense. Maxwell v. Jacksonville Loan & Imp. Co., 45 
Fla. 425. The same conclusion was reached in Mc- 
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Nail v. Welch, 26 Ill. App. 482. These decisions were 
made in spite of the universally acknowledged rule 
that the defendant’s answer is not evidence to support 
an affirmative defense. The opposite conclusion was 
reached in Green v. Hart (N. Y. 1806), 1 Johns 477, 
in which the court held that the burden of proving 
that the consideration was illegal or inadequate is 
upon the defendant. Dyer v. Lincoln, 11 Vermont, 
300, is in accord with the New York case. In Bel- 
lows v. Stone, 18 N. H. 465, it was held that where the 
bill requires the defendant to state an account, the 
account so stated is responsive; while the opposite 
conclusion was reached by Chancellor Kent in Hart v. 
Ten Eyck, (supra) and also in McNeal v. Glenn, 4 
Md. 87. It would be an enormous, and perhaps alto- 
gether useless, task to attempt to catalog the numer- 
ous irreconcilable conflicts as to what is and what is 
not a “responsive” answer. Suffice it to say that 
the rule of Marshall and Story has resulted in hope- 
less confusion. As justly said in an annotation in 1 
A. L. R. 69, “the courts have blundered through prin- 
ciple after principle in their search for a rule suit- 
able to all cases, and have, in the end, accomplished 
little but the complication of confusion.” 


In this state of the law in America it is natural 
that complainants in equity in this country have dread- 
ed the effect of the sworn answer so much more than 
complainants in the English chancery courts. In Eng- 
land it was never found necessary to adopt the prac- 
tice of waiving the answer under oath as it is done 
in this country, but in America practically every juris- 
diction by statutory enactment or rule of court has 
given the complainant the right to deprive the ans- 
wer of probative force by permitting him to waive 
answer under oath in the bill, or has done away with 
the probative force of the answer altogether. 


In a subsequent article it will be our purpose to 


discuss the probative force of the sworn answer under 
the federal equity rules of 1912. 
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THE REMEDY BY PROHIBITION IN FLORIDA AS AFFECTED BY SOME RECENT SU- 
PREME COURT CASES, AND INVOLVING A STUDY CF ALL FLORIDA CASES, AND AN 
EXAMINATION OF THE ANCIENT COMMON LAW SOURCES AND THE LEADING 

, ENGLISH AND AMERICAN AUTHORITIES. 


PART II. 


By CHARLES P. COOPER 
of the Jacksonville, Florida, Bar. 


(Copyright 1928, by Charles P. Cooper.) 


THE DISCUSSION IN PART I OF THIS ARTICLE. 


In the October number of this Law Journal, Part I 
of this article covered a discussion of what was de- 
cided or stated in the case of Crill et al. v. State Road 
Department, a case of original prohibition in the Su- 
preme Court of Florida; the procedure in that case 
both in the Circuit and Supreme Courts with a pre- 
sentation and review of common law authorities and 
leading English and American cases upon the subject 
of the scope and nature and availability of the writ of 
prohibition at common law; said latter matters having 
been dwelt upon because in Florida, the writ, as to its 
nature and scope, is still governed by the common law. 

THE DISCUSSION COVERED BY PART II 
OF THIS ARTICLE 


Part II of this article in this issue of this Law .our- 
nal will be devoted to a discussion of the following sub- 
jects and questions: 

(1) Whether a statute conferring a right of em- 
inent domain upon a public agency or corporation, is 
jurisdictional, when a proceeding is brought under such 
statute, to exercise such right; or whether, if such 
statute conferring said right is unconstitutional and 
void, there is jurisdiction in a circuit court, over such 
proceeding, to proceed and try the case. 

(2) What are the sources of jurisdiction of a Cir- 
cuit Court over a condemnation proceeding brought by 
the State Road Department to exercise powers of em- 
inent domain sought to be conferred by Chapter 10118 
Laws of Florida 1925? 

If such statute is void, has the Circuit Court jur- 
isdiction by force of any other statutory provisions or 
of any constitutional provisions. 

(3) What is the nature of an eminent domain pro- 
ceeding, exercised under statutory authority, by a pub- 
lice governmental agency; and what is the source of 
power and the jurisdiction to exercise it. 

What defects are jurisdictional in such proceedings. 

(4) In a direct attack by a property owner upon 
the jurisdiction of the Circuit Court, in an eminent 
domain proceeding by the State Road Department, 
would the invalidity of the statute conferring the power 


of eminent domain go to the question of the jurisdic- 
tion of the Circuit Court to adjudicate the taking. 

(5) Could the jurisdiction of the Circuit Court 
be attacked by a defendant under the Constitution and 
Statutes of Florida, in an eminent domain proceeding 
brought under Chapter 10,118 Laws of 1925. 

(6) If a public agency, in a statutory condemnation 
proceeding, seeks to condemn some property of a class 
which the statute does not give it the right to con- 
demn, is this defect a jurisdictional one; and will pro- 
hibition issue against the Circuit Court in which the 
proceeding is pending. 

(7) Under propositions 1, 4, and 6 above, would 
the writ of prohibition issue? 

(8) Then there will follow a brief review of all 
cases upon the matter of the writ of prohibition 
which have been decided in the Florida Supreme Court. 

THE SCOPE OF THE DISCUSSION IN THIS 

ARTICLE 

While this article in both Parts I and II chiefly 
discusses the Crill case, and examines authorities and 
the Florida decisions, relatively thereto, and in com- 
parison therewith, incidentally there is presented an 
examination and presentation of wide branches of the 
law as to the writ of prohibition, and of jurisdiction in 
statutory proceedings and particularly in proceedings 
in rem; and results in an analysis fairly complete, of 
all of the Florida cases in the Supreme Court, upon the 
remedy by writ of prohibition, and therefore should 
be of some interest and possibly of some value to the 
Bar generally, without particular interest in the Crill 
case. 

Note: Unless otherwise stated, all italics in quo- 
tations in this article are the author’s. 

A MATTER OF IMPORTANCE 


The motion to dismiss the condemnation proceeding 
and the application for prohibition in the Crill case set 
up that the statute, Chapter 10,118, was unconstitu- 
tional, and in any event did not cover part of the prop- 
erty sought to be condemned; 

And further set up that therefore, the proceeding 
sought to take the property of the owners, without due 
process of law, in violation of designated provisions of 
the State and Federal Constitutions. 

Obviously, the taking, if not authorized by a valid 
statute, would be without authority of law, and in vio- 
lation of the fundamental law of the land—the Consti- 
tutions. 

The adjudication of the taking would be in violation 
of law and contrary to plain right. 
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Even if these defects were not jurisdictional (which 
they plainly are in the opinion of the writer) the situ- 
ation is exactly equivalent to that in the English and 
American cases, in Part I of this Article, wherein pro- 
hibition issued (although there was jurisdiction over 
the cases) because the court was proceeding in viola- 
tion of the law of the land or in breach of common 
right, or because the proceeding could never eventuate 
in a valid judgment because of basic weaknesses in the 
proceeding. 

STATEMENTS IN THE OPINION IN THE 

CRILL CASE 


In the course of its opinion in the Crill case, the 
Florida Supreme Court announces the following doc- 
trine, which is far-reaching and a radical departure 
from many principles frequently declared by that court, 
and in marked opposition to the law both with refer- 
ence to “jurisdiction” for purposes of prohibition, and 
with reference to sources of jurisdiction in statutory 
proceedings generally and especially in the statutory 
proceedings under the peculiar power of eminent do- 
main, which is different in its nature from the ordi- 
nary law suit or legal proceeding. 

The Florida court said: 

“Unquestionably the circuit court had jurisdic- 
tion of the subject-matter; that is of proceedings 
in condemnation. Whether the statute in question 
was constitutional, and whether under it the pe- 
titioner had any right to condemn the property 
described in the petition, was not a question go- 
ing to the fundamental jurisdiction of the court 
over the subject matter, but was primarily merely 
a question of law affecting the right of the pe- 
titioner to maintain the suit, which point it had 
or would become necessary for the court to de- 
cide in its conduct of the proceedings. The circuit 
court does not derive its jurisdiction over con- 
demnation proceedings from Chapter 10118. It 
had been vested with such jurisdiction long before 
that statute was ever enacted. To grant the writ 
of prohibition in this case would be tantamount 
to holding that the circuit court could be pro- 
hibited from trying any case in which the plain- 
tiff’s right to the relief sought depended upon a 
statute, the constitutionality of which was denied 
or attacked by the defendant, merely because the 
plaintiff thought that the circuit court had de- 
cided or might decide the question erroneously 
and the defendant be thereby damaged in such 
sort as could not be fully redressed by reversal 
of the judgment on appeal, or writ of error, or 
certiorari. Any such rule as this would unduly ex- 
tend the jurisdiction of this court, and it would 
become the forum for testing in advance ail con- 
stitutional questions affecting the rights of the 
parties which either party might fear would be 
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decided adversely to him in the trial court; thus 
amounting to a usurpation by this court of the 
powers and jurisdiction conferred on the trial 
courts of this state. Of course, where a court’s 
jurisdiction of the subject matter itself is attempt- 
ed to be conferred by a _ void, unconstitutional 
statute, such court may be prevented by writ of 
prohibition, from exercising such supposed juris- 
diction in any particular case as to which relief is 
sought. But here the statute conferring jurisdic- 
tion of condemnation proceedings generally upon 
the circuit courts is not attacked, nor could it be, 
for the jurisdiction of such cases is not only con- 
ferred by our general statutes, but also by the 
broad and comprehensive language of Sec. 11 of 
Art. V, of the constitution which says that: ‘The 
Circuit courts shall have exclusive original juris- 
diction in all cases in equity, also in all cases at 
law, not cognizable by inferior courts’, etc. 

“It therefore becomes manifest that the con- 
tention of the applicants here that if Chapter 
10118 be unconstitutional, the court is without 
jurisdiction of the subject matter, is fundamental- 
ly wrong. Reduced to its last analysis the conten- 
tion of the applicants is not that the court is with- 
out jurisdiction, but that the petitioner in the 
court below is without lawful authority to main- 
tain condemnation procedings against the prop- 
erty described in the petition. This is, in effect, 
but a law point to be decided by the circuit court 
in the exercise of its jurisdiction. The absence of 
adequate remedy by appeal or writ of error is not 
of itself sufficient ground to authorize a writ of 
prohibition, provided the court has jurisdiction. 
23 Am. and Eng. Encye. of Law, 211; Ex parte 
Detroit River Ferry Company, 104 U. S..519, 26 
Law Ed., 815.” 

Note: The Crill case is now reported in 117 
So. 795. 


THE CITATION OF BROWN ON JURISDICTION 


The Florida Supreme Court, in the Crill case, cites 
Brown on Jurisdiction, as supporting the decision. The 
part of the work it cites, however, dealing with some 
generalities of theory of jurisdiction in certain aspects, 
does not specifically touch or relate to the remedy by 
prohibition. 

The Court did not in fact turn to Chapter 
XVII of said work, entitled “Jurisdiction in Prohibi- 
tion”. Neither did the Court consult that part of the 
work covering Jurisdiction in eminent domain proceed- 
ings. 

Brown cites and practically adopts the New York 
case, Quimbo App. v. People, supra, as the text of Sec. 
174 of said chapter. The writ, he says, is granted: 


“When the petitioner has no speedy and ade- 
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quate remedy by appeal or other legal proceed- 
ings, and that the Court, board of officers or trib- 
unal is acting without jurisdiction * * *; or in 
some important collateral matter that affects the 
merits of the action, and without jurisdiction, or 
in excess of its powers, to the prejudice of peti- 
tioner.” 

And further he says: 

“It is a writ of right although in a sense dis- 
cretionary * *’’. 

He strongly reinforces his statements by a long quo- 
tation in the note from said Vermont case, Bullard v. 
Thorpe, and he refers to the said Havemeyer case 
(Calif.), quoted in Part I hereof for an explanation of 
the statement in 4 Wall. 158 that it does not issue if 
there is another remedy, and he states in the text: 

“It sometimes issues to prevent the enforce- 
ment of a void ordinance, where great injury 
would follow (citing 4 L. R. A. 863; 3 L. R. A. 
53); and the fact that the party may have a rem- 
edy by certiorari or other extraordinary or spe- 
cial proceedings, will not prevent the issue of the 
writ. 

He says, Sec. 175, page 614: 

“It equally applies to cases where the court has 
jurisdiction of the suit, but is exceeding its pow- 

The said propositions are practically a direct con- 
tradiction of all that the Florida Supreme Court said 
in the Crill case upon each of said points; by the very 
authority cited by the court in that case. 

It supports the theory of the applicants in the Crill 
case. 


PROHIBITION IN CONDEMNATION AND OTHER 
PROCEEDINGS 

The general Rule where proceedings are instituted 
under an unconstitutional statute, that prohibition will 
lie, applies to condemnation proceedings. 

Steinhart v. Mendocino Co. Super. Ct. (Caliif.) 70 
Pac. 629, 59 L. R. A. 494; 

Connecticut River R. Co. v. Franklin Co. 127 Mass. 
50; 34 Am. Rep. 338. 

Likewise prohibition will lie when in condemna- 
tion proceedings the tribunal proceeds in excess of or 
in abuse of its authority. 20 C. J. 1176; McConiha v. 
Guthrie, 21 W. Va. 134. 

(Harrison Co. School Disct. No. 6 v. Burrs, 84 Mo. 
App. 654.) 

Criminal prosecutions under void statutes and or- 
dinances prohibited. 

Exp. Roundtree, 51 Ala. 42; Crittenden vs. Boon- 
ville (Miss.), 45 So. 723; Hughes vs. Recorder’s Court, 
42 N. W. 984, 4 L. R. A. 863. State vs. Eby, 170 Mo. 
497, 71 S. W. 52. 

People vs. Dayton, 120 N. Y. 3, 


Zylstra vs. Charleston, 1 Bay 382. 


Judy vs. Lashley (W. Va.) 41 S. E. 197; 
57 L. R. A. 413. 


ESSENTIAL MATTERS OVERLOOKED 


The essential principles which, in the opinion of 
the author, the Supreme Court of Florida in the Crill 
case entirely missed are: 

1. That an eminent domain proceeding is purely 
statutory and the jurisdiction and the authority and 
power and proceeding are limited by the statute. 

2. That a Circuit Court, although ordinarily a 
court of general jurisdiction, is, when entertaining a 
statutory proceeding, a court of limited jurisdiction. 

3. That a Circuit Court entertaining an eminent do- 
main proceeding, is acting as a statutory court of lim- 
ited jurisdiction. 

_4, That the requirements to give the court juris- 
diction, must appear in the record, as in any statutory 
proceeding of a court of limited jurisdiction. 

5. That if the statute creating the eminent do- 
main proceeding and authorizing the power in the con- 
demnor, is invalid and void, there is wanting a statu- 
tory jurisdictional element. 

6. That there cannot be jurisdiction, in a special 
statutory proceeding, when the statute creating the 
power to bring the proceeding by a public agency and 
prescribing the procedure and authorizing the judg- 
ment in rem by the court and providing what the judg- 
ment shall be, is unconstitutional and void, so that no 
such proceeding can be brought or entertained, and the 
court has no power to make a valid judgment against 
the property. 

7. That the power of eminent domain is a sover- 
eign power of the State, which, when it desires, exer- 
cises this power through public or quasi public agen- 
cies, designated by statutes enacted by the legislative 
department; that an eminent domain proceeding, is 
not an ordinary ‘“‘swit” or “case,” but is a proceeding 
by which the Government exercises its power to take 
or expropriate the property of an unwilling private 
owner for public purposes; that the jurisdiction, pow- 
er or authority of the agency to act for the State are 
created and prescribed by statute; and the power must 
stand or fall with the statute. 

8. That in the Crill case, the State by Chapter 
10118, Laws of 1925, designated as the agency to ex- 
propriate the property, the State Road Department, in 
conjunction with, and through the processes of, the 
Circuit Court, by prescribed procedure; and if the 
statute is invalid, and there is no agency empowered 
to take, there is no power, authority or jurisdiction, 
no existing proceeding in the court; and there can be 
no valid judgment against the property, in this special 
statutory proceeding to expropriate the property of a 
private owner. 

The power and authority of the public agency to- 
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take or to condemn, are an essential element to the jur- 
isdiction of the court, in this peculiar statutory pro- 
ceeding; and the power to take is really a joint power 
of the condemnor and the court. 

9. That a particular case, to be ‘‘one of a class of 
cases” of which the inferior court has jurisdiction, 
must be “a case.” If it be a special statutory pro- 
ceeding, and the statute creating it is void, it cannot 
be a case within the class of which the court has juris- 
diction, because it is not a case at all. 

10. That the power is not a mere corporate pow- 
er, out of court, but is a power to initiate a proceeding 
in court. 


MISCELLANEOUS AUTHORITIES UPON CON- 
DEMNATION AND PROHIBITION 


Condemnation proceeding nature. 
peculiar to itself. 
10 R. C. L. p. 6, par. 2, par. 10, p. 13; pg. 15, 
par. 13, 20 C. J. 872, 874. 
Only those authorized by legislature may institute 
proceeding. There must be direct authority from legis- 
lature to give executive branch power. 


It is a proceeding 


20 C. J. 887. Note 42,10 R. C. L. 14, par. 11. 
Right to institute. 20 C. J., 887-889. 
Prohibition in Eminent Domain—unconstitutional 


statutes. 20 C. J. 1176. 

Prohibition proper where a party has no right or 
power or status to bring a judicial proceeding in gen- 
eral. Chandler vs. Railroad Comrs. 145 Mass. 208, 
5 N. E. 509. 

Culpepper Co. vs. Gorrell, 20 Gratt. 

County Ct. vs. Armstrong, 34 W. V. 326, 12 S. E. 488. 
Mallan vs. Bransford, 86 Va. 675, 10 S. E. 977. 
Prohibition in eminent domain when instructions to 
jury do not include all property values. 17 A. L. R. 
(Mo.) 5438. 

Court must have jurisdiction of precise question 
and precise relief involved, as well as subject matter. 
(Minn.) 11 L. R. A. N. S. 803. 

The above case contains an enlightening discussion 
of “jurisdiction” and shows the fallacies involved in 
some decisions upon the subject. 

Prohibition to prevent fine under void municipal or- 
dinance. 57 L: R. A. 413-4111. 

Prohibition against void judgment. Where no stay, 
appeal inadequate. (Nev.) 44 L. R. A. N. S. 1078. 
Prohibition under an unconstitutional Eminent Do- 
main statute, 59 L. R. A. 414 (Calif.) 

The jurisdiction in condemnation proceedings is 
altogether statutory and limited and can be exercised 
only in the manner and to the extent provided by the 
statute. 20 C. J. 915. Calif. Pac. R. Co. vs. Central 
Pac. R. Co. 47 Calif. 549. Washington R. Co. vs. Coeur 
d Alene R. & C. Co., 2 Ida. 21 Pac. 562, aff. 160 U. S. 
101, 40 L. ed. 355. St. Louis vs. Koch (Mo.), 70 8. W. 


143; Gray vs. St. L. &. R. Co., 81 Mo. 126. Conisky 
vs. Suffern (N. Y.), 72 N. E. 320; Matter of Bronx 
Parkway Comm. 164 N. Y. 828. 

Prohibition lies for want of service of process on a 
party. Some courts hold not for defective service. 

See cases 16 Encyc. Pl. & Prac. 1113, Note 3. 

For many cases that prohibition lies for exceeding 
limits of its power, though court has jurisdiction of 
case, see 16 Encyc. Pl. & Prac. 1113 et seq. 

Eminent domain proceedings are properly speak- 
ing, not “suits” or ‘‘cases,” in the ordinary sense. They 
do not involve some of the usual features relating to 
“cases” or “suits” in that sense. 

They constitute merely the exercise by the State 
of its sovereign power, through some public or semi- 
public agency, to expropriate the property of a private 
owner, for public purposes. They are not properly 
“sales” nor “suits” or “cases” in the ordinary sense. 

See authorities above and 1 Lewis on Eminent Do- 
main, Secs. 1 to 8. 


CONFUSION ARISING FROM THE TERMS 
“JURISDICTION” AND “SUBJECT 
MATTER” 

The elements which make some confusion of 
thought upon this subject are matters partly of termi- 
nology. 

The term “jurisdiction” and the term “subject mat- 
ter” are used in different senses by the courts and 
legal writers, with relation to different kinds of 
cases and in connection with different phases of the 
same case. The result is that unless the distinctions 
are kept clearly in mind, both with relation to the 
inherent substance of the matter under consideration, 
and with relation to what the court or commentator 
is referring to and means in the particular instance 
where the term is used, misunderstanding will arise. 
Both looseness in the use of these terms and undis- 
criminating reading of general statements in which 
they appear, with relation to their intended import, 
have led to confusion and unsound conclusions. 

An able and clear statement relating to certain 
phases of this subject is to be found in the opinion 
written by Mr. Justice Whitfield in Malone vs. Meres, 
109 So. 677. 

There is jurisdiction of the subject matter in the 
sense of the jurisdiction of a court over a general 
class of cases—within which the case comes; 

Jurisdiction of the subject matter in the sense of 
the particular property or object in dispute in the par- 
ticular case, arising from: 

Territorial location of the property ; 

Service of process in such manner as to cause the 
control by the court to extend to and embrace same— 
in the particular suit. 

The first kind of jurisdiction of the subject matter 
may exist, yet the court may have no actual juris- 
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diction, in the sense of power to act and adjudicate, 
‘because it may have jurisdiction of a class of cases, 
but the persons of defendants may not be within the 
jurisdiction for service; or the process or service may 
be defective or unserved, or the res, when the action 
is in rem, may not be within the territorial jurisdic- 
tion, or valid process may not have been validly serv- 
ed with reference thereto. 

If the proceeding is statutory the statute confer- 
ring jurisdiction may be defective. 

There are jurisdictional defects which make a 
judgment void; and others which make it voidable 
only, the latter being those which may be waived, if 
not duly objected to. 

Jurisdictional matters rendering a judgment void, 
may be raised upon collateral] attack, but not those 
rendering it merely voidable, under some circum- 
stances. 


A FAR-REACHING DECISION 


The said case of Crill vs. State Road Department 
is one of the most far-reaching decisions rendered by 
the Supreme Court of Florida in some time, in which 
the doctrine has been laid down, that in a direct at- 
tack upon the jurisdiction of a Circuit Court to enter- 
tain a special statutory proceeding, the attack being 
based upon the unconstitutionality of the statute creat- 
ing the proceeding, that the validity of the statute is 
not a jurisdictional question. 

The effect of the ruling is, that upon such direct 
attack upon the jurisdiction, if the statutory proceed- 
ing is one of which the Circuit Court would have had 
jurisdiction, if the statute had been valid, that such 
Circuit Court may decide in favor of its own jurisdic- 
tion, and no matter that its decision be erroneous, and 
it have no jurisdiction that the Supreme Court will 
not prohibit the proceeding in the case, even though 
there be no other adequate remedy in ordinary course. 

The court states that the attack upon the statute 
creating the proceeding is really not an attack upon 
the court’s jurisdiction, but an attack upon the right 
of the State Road Department to bring the proceeding. 


AN EARLIER FLORIDA CASE UPON THE SAME 
QUESTION. 


This view of the law apparently was not taken 
by the Florida Supreme Court in State ex rel. vs. &. Fi 
K. W. Ry. Co. 20 Fla. 616, in which Justice Westcott 
wrote the opinion of the court, which at that time con- 
sisted of himself, Justices Baltzell and Van Valken- 
burgh. 

A writ of prohibition was applied for in the Su- 
preme Court, to prevent the Circuit Court from pro- 
ceeding, in a condemnation proceeding, because the 
statute authorizing the condemnation by the Railway 
Company was unconstitutional, and therefore the court 
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was without jurisdiction. This was exactly the ques- 
tion raised in the Crill case. 

The Supreme Court passed upon the merits of ihe 
question, holding that the statute was constitutional 
and therefore that the Court had jurisdiction. 

In that case the point was directly raised that pro- 
hibition was not the proper remedy, upon demurrer to 
the suggestion. 

It seems to have been considered that the constitu- 
tionality of the statute authorizing the condemnation 
proceeding to be brought, and the procedure, involved 
a question of the jurisdiction of the Circuit Court; be- 
cause prohibition would otherwise not be available. 

The Supreme Court fully discussed and decided 
that question, holding the statute constitutional and 
holding that the Circuit Court, therefore, had jurisdic- 
tion. 

In said case, the Court, in part, said: 

“The defendants demur to the suggestion in 
prohibition, and there was joinder in demurrer. 
“Several grounds of demurrer are here set up, 
but we think it necessary to examine but one. It 
is insisted by the defendants that the Circuit 
Court, under the statute, has full jurisdiction to 
have the appraisement made at the suit of the 
company, and that for this reason no prohibition 
will lie. 
“The contrary is maintained by the plaintiffs. 
They insist that the Circuit Court is exercising 
powers under a statute which is unconstitutional, 
that it is exceeding or attempting to exceed its 
powers. If the Circuit Court in lending its aid to 
have the appraisement and compensation sought 
under the allegations of the petition of the com- 
pany is enforcing the company’s constitutional 
rights, then a prohibition certainly will not lie.” 
In said case, it is true that the statute purported 
first to confer the power of eminent domain upon rail- 
road companies, &c; second to prescribe the court and 
procedure. There is really no distinction, in law, how- 
ever, between that statute and Chapter 10118, as to 
that, because, said latter act purports to confer the 
power, and then says, substantially, that the procedure 
shall be by Sections 1503, et seq., Revised General 
Statutes, concerning condemnation by counties. 

According to familiar principles of statutory con- 
struction, the Chapter 10118, thereby adopts as part, 
said sections of the general statute as to procedure. 

We have to change the terminology and verbiage of 
said sections to make them fit the State Road Depart- 
ment. Chapter 10118 impliedly authorizes such 
changes, when it prescribes the procedure as in those 
sections, because otherwise they would not fit. 


The whole thing really constitutes a new piece of 
legislation. 


So that really, the statute in the Crill case is, in 


effect, like the statute in said J. T. & K. W. Ry. case. 
THE PRINCIPLES OF JURISDICTION IN THE 
FLORIDA HABEAS CORPUS CASES 


There is a strong similarity between the writ of 
prohibition and the writ of habeas corpus, in some re- 
spects. Both are extraordinary writs; ordinarily 
neither takes the place of mere writ of error or appeal; 
both may raise the question of the jurisdiction or pow- 
er of the lower court relative to a particular matter, 
case, or crime. 

Let us examine some of the principal Florida ha- 
beas corpus cases relative to questions of statutory 
jurisdiction, and see whether or not they are reconcil- 
able with the decision and opinion in the Crill case. 

In an opinion of the court written by Mr. Justice 
Raney, it was said: 

“It is unnecessary to say more of these cases 
than that they are founded upon the theory that 
an indictment alleging as a criminal offense that 
which is not made so by the law obtaining at the 
time the act was done, confers no jurisdiction to 
hear and to determine and that a detention of the 
person under such circumstances may be relieved 
against by this writ as one without jurisdiction; 
that if there is no law punishing the act, there can 
be no jurisdiction to detain or try. 2 Hale’s P. C., 
144; Bac. Abr., habeas corpus, B. 10.” 

The court reviews authorities and shows that ha- 
beas corpus cannot be used to reach mere irregulari- 
ties or errors, nor take the place of writ of error or 
appeal. Se ex parte Bowen, 25 Fla. 214. 

In Jackson vs. State, the Supreme Court of Florida 
said: 

“The right to attack an information by this 
procedure is more limited than is permitted in mo- 
tions to quash or motions in arrest, and may avail 
only when the offense charged does not constitute 
a crime under the laws of the State either because 
the statute invoked is unconstitutional or when 
there is a total failure to allege a crime under any 
statute, inartificiality in pleading being brushed 
aside. Lewis v. Nelson, 62 Fla. 71, 56 South. Rep. 
436.” 

71 Fla. 342; pp. 344-345. 

Here it is recognized that the unconstitutionality 
of the statute creating the crime is fatal to jurisdic- 
tion. 

In the case ex parte Bailey, the question was whe- 
ther upon a proper construction of a statute, the of- 
fense charged was within the meaning of the statute. 
The court held that it was not, saying: 

“The plaintiff in error has been charged with, 
arrested for, and held to answer an inoffensive 
act, that violates no law, and of which no court 
has jurisdiction to try him or to punish him. Find- 
ing this to be the case, as we are permitted to do 
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by the settled rule of this court upon a proceeding 
in habeas corpus (Ex parte Hays, 25 Fla. 279, 6 
South. Rep. 64; Church on Habeas Corpus, sec. 
349), the order of the Circuit Judge remanding 
the plaintiff in error to custody is reversed, with 
directions for the entry of an order discharging 
him from custody.” 
39 Fla. 734; pp. 744-745. 

This case is particularly in point with reference io 
the 6000 cubic yards of sand, one of the things involv- 
ed in the Crill case, resting upon the question of the 
correct interpretation of a statute. 

See the following cases: Ex. parte Prince, 27 Fla. 
196, 9 South. Rep. 659; Ex parte Knight, 52 Fla. 144, 
41 South. Rep. 786; Ex parte Bailey, 39 Fla. 734, 23 
South. Rep. 552.” 

62 Fla. 71; pp. 72-73. 


And again through Mr. Justice Whitfield, the 
court said in ex parte Knight and Knight, 52 Fla. 144, 
in which the constitutionality of the statute was at- 
tacked : 

“While the writ of habeas corpus cannot be 
used to review a judgment of conviction under 
which a prisoner is held if the judgment is mere- 
ly erroneous; yet if the judgment is assailed on 
the ground that it is void because it is based on a 
charge made under an invalid provision of a sta- 
tute, and the charge constitutes no offense, under 
the laws of the State, the validity of the provis- 
ion of the statute defining the offense may be de- 
termined on habeas corpus. See Ex Parte Bowen, 
25 Fla. 214, 6 South. Rep. 65; Ex Parte Hays, 25 
Fla. 279, 6 South. Rep. 64; Bronk vs. State, 43 Fla. 
461, 31 South. Rep. 248.” 

52 Fla. 144; pp. 146-147. 

See also the cases of McDonald and Sargent vs. 
Smith, Sheriff, 68 Fla. 77, and Lewis vs. Nelson, 62 
Fla. 71, to the same effect. 

“Habeas corpus is not a remedy for relief 
against indictments charging criminal offenses 
defectively or inartificially, though it seems to be 
a remedy where an indictment charges as an of- 
fense an act that, at the time of its commission, 
the law did not make criminal. In the former 
case, the detention of the accused is not without 
jurisdiction, though in the latter it is held to be 
without jurisdiction to try and punish a person 
for an act that is not made penal by any law. Ex 
parte Prince, 27 Fla. 196, 9 South. 659, 26 Am. 
St. Rep. 67.” 

Coe-Mortimer Co. v. State, 88 So., p. 475. 

In the Crill case if the statute of 1925 was uncon- 
stitutional and void, there was no authority for the 
condemnation proceeding nor the judgment therein— 
no jurisdiction to make the judgment. The judgment, 
like the sentence above, is void. 
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There are other Florida cases, in habeas corpus, to 
like effect. 

From the Florida cases, we see that where a 
statute attempts to create a statutory crime, but the 
statute is unconstitutional, the court has no jurisdic- 
tion of the crime. 

In the prohibition application in the Crill case, 
there is no proceeding created. Consider now, that 
habeas corpus is like the writ of prohibition, in that it 
cannot be used as a writ of error or appeal. It must 
reach a jurisdictional question, going to the root of the 
proceeding, such as that there is no such crime, or that 
the court for other reasons has not jurisdiction. 

Let us refer back again now to the habeas corpus 
cases. 

The Supreme Court stated that there can be no jur- 
isdiction of a crime that does not exist; nor where the 
statute creating the statutory offense is wnconstitu- 
tional and void. 

But in the Crill case, the same court now says that 
if a statute creating the right to take property by emi- 
nent domain is void and creates no proceeding—no sub- 
ject matter—that a question of jurisdiction of the 
court is not raised, but it is a question of the right of 
the condemnor to bring the proceeding. 


The court holds that the court has jurisdiction of 
the case itself—the subject matter—a _ proceeding 
which in law has no existence whatever. 


“ Observe that the Supreme Court holds in the Crill 
case that the jurisdiction cannot be attacked, because 
it is really conferred by the broad language of the Con- 
stitution, giving Circuit Court’s jurisdiction of all 
cases, jurisdiction of which is not conferred upon 
other courts; and that the statute creating the right of 
eminent domain does not give jurisdiction. 


Yet in the habeas corpus cases, the jurisdiction is 
said to come from the statute creating or defining the 
crime. 

Let us recall, as to the habeas corpus cases, that 
the jurisdiction of the Circuit Courts is conferred by 
Art. V, Sec. 11 of the Constitution; that of the County 
Judge by Sec. 17 of Art. V; that of Criminal Courts 
by Sec. 25 of Art. V; that of County Courts by Sec. 18 
of Art. V.; and felonies are defined by Sec. 25 of Art. 
XVI of the Constitution. 

But in an eminent domain proceeding, it is said 
that the statute creating and defining the right to con- 
demn, is not what gives jurisdiction to adjudicate the 
taking. 

It is said that because the Circuit Court has juris- 
diction of condemnation proceedings brought by other 
public agencies, such as cities exercising power of emi- 
nent domain for certain purposes, under separate sta- 
tutes conferring the power for certain municipal pur- 
poses; and of proceedings of counties, exercising the 


right of eminent domain under other statutes and for 
other purposes (County); and of proceedings under 
other separate statutes of other agencies, such as canal 
companies, railroads, road districts, &c., each acting 
under a separate and different statute, and for entire- 
ly different purposes; that therefore the Circuit Court 
has jurisdiction of a statutory condemnation proceed- 
ing brought by the State Road Department under an 
entirely separate statute, and for entirely different 
purposes, regardless of the fact that this separate sta- 
tute conferring the power and prescribing the pro- | 
cedure, be unconstitutional and void, and that the writ 
of prohibition could not issue to prevent a judgment 
adjudicating the taking of property under such void 
statute; and, therefore, the Supreme Court, in prohi- 
bition, would not examine the question of the consti- 
tutionality or interpretation of the statute. 


CIRCUIT COURT IS A COURT OF LIMITED JUR- 
ISDICTION IN STATUTORY PROCEEDING. 


The Supreme Court of Florida has definitely de- 
cided the proposition in the heading above in ex parte 
Hays, a statutory proceeding. 

In the case in question, the Supreme Court held 
that the statutory proceeding in the Circuit Court in 
that case is regarded as a civil proceeding. 

The absence of certain averments required by sta- 
tute in the basic affidavit upon which the Circuit 
Court had to try the case, deprived the Circuit Court 
of jurisdiction, and was not held a mere error of pro- 
cedure or pleading. 

The Supreme Court said that “action on it either 
by the magistrate or the court to which it is sent, will 
be coram non judice.” 

The party was released upon habeas corpus, the 
court emphasizing that that writ could not be used, as 
an appeal or writ of error. 

The matter had to be jurisdictional. 
282, 283. 

The doctrine stated in the Hays case is fully sup- 
ported generally by the authorities. 

“ * * * a court of general jurisdiction may 
have special powers conferred upon it by a special 
statute; and, as these powers are not exercised 
according to the course of the common law, they 
do not belong to it as a court of general jurisdic- 
tion. In the exercise of such special statutory 
powers, a court of general jurisdiction will be re- 
garded and treated as a court of limited and spec- 
ial jurisdiction.” 

7R.C. L., p. 1032. 

The same doctrine is stated in 15 C. J., p. 831, 
(with a large collection of cases) : 

“when the court exercises special statutory 
powers in a special statutory manner, or other- 
wise than according to the course of the common 
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law, since under such circumstances the court 
stands * * * on the same footing with courts of 
limited and inferior jurisdiction.” 

Also see Black on Judgments, Vol. 1, Sec. 279, p. 
349, holding the same. 

See especially as to this principle in condemnation 
proceedings, Illinois Cent. R. Co. v. Hasenwinkle, 
(Ill.) 88 N. E. 815, 15 L. R. A. N. S. 129. See Emi- 
nent Domain, 15 Cyc. 810. Also upon the principle 
Embury vs. Conner, 3 N. Y. 511, 53 Am. Dec. 326. 
Huntington v. Charlotte, 15 Vt. 46; Norman vs. Pa. F. 
Ins. Co. (Mo.) 141 S. W. 618. 

“* * * Tt has been said that it is an elemen- 
tary principle of the law, that where a court exer- 
cises special powers conferred by statute there is 
no presumption indulged in favor of such pro- 
ceedings, even when the court upon which the 
jurisdiction is conferred is a court of record.” 

Brown on Jurisdiction, Second Edition, Sec. 
194, pp. 669, 670. 

The Florida Court further stated, in the Crill case: 

“Of course, where a court’s jurisdiction of the 
subject matter itself is attempted to be conferred 
by a void, unconstitutional statute, such court 
may be prevented by writ of prohibition from 
exercising such supposed jurisdiction in any par- 
ticular case as to which relief is sought.” 

In this connection, as to when and how far, juris- 
diction does depend upon a statute, attention is called 
to the next Florida cases discussed. 


A STATUTORY ATTACHMENT PROCEEDING 
IN A CIRCUIT COURT 


Let us consider certain other statutory cases in 
which the Supreme Court has considered the subject 
of jurisdiction. 

“The question is, did the Circuit Court of Jack- 
son county acquire jurisdiction by virtue of the af- 
fidavit and other proceedings to issue the writ of 
attachment? It is a case where the court acquires 
special jurisdiction derived from and exercisable 
only according to statute, and has the power to 
take such judicial action only through the modes 
of procedure prescribed by the statute. In other 
words, the jurisdiction is extraordinary, ‘that is, 
such as is provided by statute for exceptional 
cases, and are available only under particular cir- 
circumstances designated by statute;’ ‘where a 
court or officer exercises an extraordinary power 
under a special statute prescribing the occasion 
and mode of its exercise the proceedings will be 
held illegal unless they be according to the statute, 
and the facts confirming jurisdiction appear af- 
firmatively.’ Drake on Attachment, Sec. 85. 

“The writ of attachment in this case was is- 
sued under and by virtue of sections 13, 14 and 
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15 of chapter 7, McClellan’s Digest, p. 113.” 
Wesi v. Woolfolk, 21 Fla., 189; p. 197. 
JURISDICTION IN STATUTORY GARNISHMENT 
PROCEEDINGS 


Identical principles of Jurisdiction are involved in 
the garnishment case next considered and in the Crill 
case. 

“Section 1066 of the Revised Statutes as 
amended by Chapter 4136, laws of 1893, provides: 

‘Every person who shall have brought a suit 
in any court of this State against any person, nat- 
ural or corporate, shall have a right to a writ of 
garnishment under the circumstances and in the 
manner hereinafter provided, to subject any in- 
debtedness due to the defendant by a third per- 
son, and any goods, moneys, chattels or effects of 
the defendant in the hands, possession or control 
of a third person. The officers, agents, and em- 
ployes of any companies or corporations shall be, 
as regards such companies or corporations, third 
persons, and as such shall be subject to garnish- 
ment, after judgment against such companies or 
corporations.’ ” 

45th Fla. p. 258. 

The writer desires here to emphasize the close sim- 
ilarity between that statutory provision authorizing the 
taking of property of a defendant in garnishment un- 
der certain circumstances, and the statute authorizing 
the taking of property of a defendant in an eminent 
domain proceeding. 

“It is stated in the text books that by the 
weight of authority, municipal corporations (in- 
cluding therein counties) are not subject to gar- 
nishee-process, unless the right to so subject them 
is conferred by clearly expressed legislation. 2 
Beach on Public Corporations, Sections 1654 and 
1655; 1 Dillon on Municipal Corporations, Sec. 
101 and note 1; Drake on Attachment, Sec. 516.” 

45th Fla. p. 260. 

“ * * * * Our conclusion is that a county is not 
liable to the process of garnishment. 

“The next and only other question to be de- 
termined is whether by failing to appear or 
answer the garnishment process and_permit- 
ting a default judgment against itself it waived 
the right to contest in this court the judgment 
appealed from. 

“The defendant in error contends that the ex- 
emption from garnishment proceedings claimed by 
the plaintiff in error, can not be raised for the 
first time in this court.” 

45th Fla., p. 2638. 

“It is generally held in this country that gar- 
nishment is a purely statutory proceeding and can 
not be pushed in its operation beyond the statu- 
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tory authority under which it is resorted to. 
Drake on Attachment, Sec. 451 (a); Ency. Pl. & 
Pr. Vol. 9, p. 809.” 
45th Fla. p. 264. | 

““* * Tn our view by the great weight of authority 
and upon principles of public policy, a county is 
not in this State subject to garnishee process, and 
no valid judgment can be rendered against it in 
such a proceeding. 

“The judgment of the Circuit Court is re- 
versed.” 

Duval County v. The Charleston Lumber Co. 45th 
Fla. 256; p. 265. 

It is perfectly clear that the decision that the 
County is not subject to garnishment, means that its 
money or property cannot be taken, under the statute. 

This again, means nothing more than that the plain- 
tiff has no valid right or power to take the property of 
the County, under the statute. It is the property that is 
not subject to garnishment. 

The court says that there being no valid right to 
take the property, no valid judgment can be rendered 
in the proceeding. . 

This is all that the applicants for prohibition ever 
contended in the Crill case. 

And as no valid judgment could be entered in rem, 
the court had no power or jurisdiction over the prop- 
erty and prohibition was the proper remedy. 


JURISDICTION OF A COUNTY JUDGE TO SELL 
LAND OF AN ESTATE, UNDER THE CONSTI- 
TUTION AND STATUTES 


The Supreme Court of Florida per Mr. Justice 
Westcott, stated in Hays v. McNealy certain proposi- 
tions which are to the contrary of the conclusions of 
the Court in the Crill case, with reference to the juris- 
diction of the court, being derived from the Constitu- 
tion, and not from the statute, to-wit, that although 
general jurisdiction in estate and probate matters, ad- 
ministration settlements of estates of decedents, &c, 
(Art. V, Sec. 8, Consti. 1865) is given to the County 
Judge by the Constitution, nevertheless, the County 
Judge had no jurisdiction as to the special statutory 
authority to sell the real estate of estates except by 
the authority of the statute, and the court said: 

“The question here simply is, whether an alle- 
gation in a petition, ‘the assets are insufficient to 
pay debts, and that in order to pay debts it is 
necessary to sell the real estate,’ is sufficient to 
give the court jurisdiction of a case where it is 
authorized ‘to sell real estate after the personal es- 
tate is exhausted.’ 

“<«The power to hear and determine a cause is 
jurisdiction; it is coram judice whenever a case is 
presented which brings this power into action, if 
the petitioner states such a case in his petition 


that on a demurrer a court would render iudg- 
ment in his favor, it is an undoubted case of jur- 
isdiction.’ 6 Pet., 709-729. 

“In order to give jurisdiction of the subject- 
matter, this petition for the sale should have 
set out, either in words or substance, that the per- 
sonal estate was exhausted. This fact at least 
should appear from the record. This was a jur- 
isdictional fact necessary to be alleged or to ap- 
pear in order that the court could authorize the 
sale by the administrator. (citing authorities). 
Our general view as to the nature of proceedings 
of like character to this will be found in Price v. 
Winter, (15 Fla. 103) and we deem it unneces- 
sary to repeat here what is there said.” 

Hays v. McNealy, 15 Fla. 409; pp. 413-414. 

Obviously, if the statute authorizing the sale was 
unconstitutional, there would be no jurisdiction or pow- 
ev in. the court to sell real estate by merely asserting 
the power; and it would be prohibited from doing so. 

In the opinion of the writer, the foregoing decisions 
in statutory proceedings cannot be reconciled with the 
doctrines stated in the Crill case, relative to jurisdic- 
tion in eminent domain proceedings. 


THE STATEMENT THAT THE JURISDICTION 
COULD NOT BE ATTACKED 


The Florida court also said: 

“But here the statute conferring jurisdiction 
of condemnation proceedings generally upon the 
circuit courts is not attacked, nor could it be, for 
the jurisdiction of such cases is not only conferred 
by our general statutes, but also by the broad and 
comprehensive language of Sec. 11, of Art. V, of 
the Constitution, which says that: “The circuit 
courts shall have exclusive original jurisdiction in 
all cases in equity, also in all cases at law, not 
cognizable by inferior courts,’ etc.” 

The following is believed correct by the author: 

That the statement by the Florida court that the 
statute conferring jurisdiction “could not be’ attacked, 
“for the jurisdiction of such cases is not only conferred 
by our general statutes, but also by the broad and com- 
prehensive language of Sec. 11 of Article V of the 
Constitution”, &c. is untenable and involves a contra- 
diction. 

(a) If the jurisdiction is drawn from the Consti- 
tution, it cannot also be conferred by statute; (b) If 
the jurisdiction is conferred by the statute through per- 
missive provisions of the Constitution, or if the juris- 
diction is conferred by the joint provisions of the Con- 
stitution and the Statute, certainly the validity of the 
statute is not immune from attack, so that “it could 
not be” attacked, as stated by the Supreme Court. 

That the provisions of Section 11, Article V of the 
Florida Constitution are permissive of the conferring - 


by statute of jurisdiction in eminent domain proceed- 
ings, upon the Circuit Courts; but without a statute the 
Constitution does not expressly or of itself confer 
jurisdiction in such cases. Its provisions are such that 
the legislature may create or delegate the power or 
designate a public agency to exercise eminent domain, 
but it must create the right and the proceeding and 
must refrain from designating any other special forum 
than the Circuit Courts, before, under the Constitu- 
sion jurisdiction becomes “conferred”? upon the Cir- 
cuit Courts. 

There appears therefore no basis for the statement 
by the Supreme Court that the validity of the statute 
conferring jurisdiction ‘‘could not be’ attacked. 

The provisions of said section of the Constitution 
are as follows: 

“Section 11. The circuit courts shall have ex- 
clusive original jurisdiction in all cases in equity, 
also in all cases at law, not cognizable by inferior 
courts, and in all cases involving the legality of 
any tax, assessment, or toll; of the action of eject- 
ment and of all actions involving the titles or boun- 
daries of real estate, and all criminal cases not 
cognizable by inferior courts; and original juris- 
diction of actions of forcible entry and unlawful 
detainer and of such other matters as the legis- 
lature may provide.” 

Art. 5, Constitution of Florida, Sec. 11. 

As to the foregoing propositions see the Florida 
habeas corpus cases and the other Florida cases above 
discussed. 

It is shown elsewhere in this article, that to come 
within the term “all cases’, there must be a case. 


AS TO JURISDICTION UNDER PERMISSIVE 
PROVISIONS OF FLORIDA CONSTITUTION 


“After providing as above set forth for the 
jurisdiction of this court, in section 11 of the same 
Article it gives the Circuit Courts original juris- 
diction of certain designated cases ‘and of such 
other matters as the legislature may provide’, and 
matters as the legislature may provide’. Subse- 
quent sections fix the jurisdiction of each of the 
other courts created by this article, in some in- 
stances making it definite, and in others leaving it 
to be fixed by law, within certain prescribed 
bounds. Provision is made for the appointment of 
a referee in certain cases, and that ‘the cause shall 
be subject to an appeal in the manner prescribed 
by law.’ 

“In so organizing the judiciary of the State it 
is evident that the framers of our constitution have 
undertaken to prescribe the powers of each of the 
courts so created, and when they felt it necessary 
that provision be made for further jurisdiction, 
in order that the courts by the flexibility of their 
powers might meet the unforeseen or growing de- 
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mands engendered by new conditions, they made 
express provision therefor, designating therein 
the courts upon which such grant of power should 
be conferred.” 

Ex Parte Cox, 44 Fla. 537; pp. 539-540. 


THE SOURCE OF JURISDICTION 


The Supreme Court in holding: “The Circuit Court 
does not derive its jurisdiction over condemnation 
proceedings from Chapter 10118. It had been vested 
with such jurisdiction long before that statute was ever 
enacted”’; and in stating, “But here the statute confer- 
ring jurisdiction of condemnation proceedings gener- 
ally upon the Circuit Courts is not attacked, nor could 
it be for the jurisdiction of such cases is not only con- 
ferred by our general statutes, but also by the broad 
and comprehensive language of Sec. 11, Art. V of the 
Constitution * * ”, overlooked many features of this 
cause. 

As to the statute which had conferred jurisdiction 
“long before’ Chapter 10,118 was enacted, the court is 
evidently referring to Chapter XI, Article 6, Div. 2, 
Title 3, Secs. 3276 to 3295, inclusive, of Revised Gen- 
eral Statutes, as amended by Chap. 10112, Acts of 
1925, which relate to special jurisdiction of Circuit 
Courts, and give jurisdiction generally over condemna- 
tion by public authorities, under statutes enacted or 
thereafter enacted. 

Of course, these are mere statutory provisions, sub- 
ject to change like any other statute. They are taken 
from Chapter 5017, Acts of 1901, amended by Chap- 
ter 6214, Acts of 1911, and Chapter 5707, Acts of 
1907; Chap. 10112, Acts of 1925. 

We must first recall to mind that the petition for 
condemnation in the Crill case expressly states that the 
proceeding is brought under Chapter 10118. 

Chapter 10118 expressly provides that the proced- 
ure shall be that prescribed and set forth in Section 
1503, et seq. Chapter two (II), Title Nine (1X), Di- 
vision One (I) of the Revised General Statutes of 
Florida, prescribing the procedure for condemnation 
by counties. This procedure as to counties is under a 
much later statute, to-wit, an Act of 1917. 

The Court assumes that if there was not jurisdic- 
tion under Chapter 10118 which prescribes the pro- 
cedure to be by Secs. 1503, et seq., of the Revised Gen- 
eral Statutes, that there was jurisdiction under the 
general provisions of Secs. 3276, et seq. as amended or 
that jurisdiction is really conferred by the latter. 

This in the opinion of the writer could not possibly 
be correct. 

The Supreme Court has overlooked the following: 

1. If the attacked statute, Chapter 10118, is un- 
constitutional and void, it is not only of no effect as 
to the procedure prescribed, but it is of no effect as 
to (a) the incorporation of the State Road Department 
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for the purposes of the condemnation; (b) the right 
of said department to condemn “lands and property for 
rights .of way and material and property necessary 
and useful for road building purposes.” 

2. This incorporation is solely for and as part of 
the condemnation proceeding. When it brings a pro- 
ceeding in court as such corporation, expressly under 
this Chapter 10118, to exercise rights of eminent do- 
main given nowhere else, except by said statute, and 
the statute is void, the basic jurisdictional features of 
the proceeding itself are wanting, the power to con- 
demn is lacking, there is no proceeding, and the pro- 
cedure prescribed by Sections 3276, et seq. Revised 
General Statutes, cannot give jurisdiction to the Cir- 
cuit Court over a non-existent statutory proceeding. 
Both the power and the procedure rest upon the same 
statute and stand or fall together. 

3. There is no assurance that the legislature of 
1925 intended to give the power of eminent domain 
under Chapter 10118 to the State Road Department to 
be exercised by an entirely different procedure (under 
Sections 3276 et seq. supra), when it expressly states 
it shall be exercised by the procedure prescribed in 
later statutes (Sections 1503, et. seq. supra.) 

4. As soon as we turn to Section 3276 of the 
statute (which the Supreme Court suggests is the basis 
of jurisdiction,) we find conditional language: 

The Circuit Court is given jurisdiction, “In all cases 
where the right to take private property for public use 
without the consent of the owner has been heretofore or 
shall be hereafter given * * * ”, 

5. The very first jurisdictional fact which must be 
alleged in a condemnation proceeding under Section 
3276, Revised General Statutes (which the court inti- 
mates is the basis of jurisdiction, in the Crill case) is: 

“The authority under’ which the petitioner 
claims the right to take the property for public 
use.” 

In the Crill case this very first allegation of the 
petition (under the statute which the court has in 
view) would be: 

“The petitioner claims the right to take the 

_property under Chapter 10118, Laws of Florida of 

1925.” 


We are confronted at once by a claim of authority 
under the unconstitutional statute, Chap. 10118. 

This jurisdictional allegation would stand or fall 
(as well as the entire proceeding) upon the constitu- 
tionality of this statute. Proceeding under either set of 
statutes, we would be thrown right back to the consti- 
tutionality of Chapter 10118 as the jurisdictional basis 
of the case. 


6. The requirements as to the allegations which the 
petition must contain under the statutory procedure 
beginning with section 1503 (see Section 1505) are 
entirely different from the requirements as to the pe- 


tition, under the procedure beginning Section 3276 
(see section 3276). 

7. Process issued under section 1507 would not be 
good process under section 3279 and vice versa. 

. Under said two sections governing process and no- 
tice under the respective systems of procedure, the re- 
quirements are entirely different. 

The time of issuance, the form of the writ, the re- 
turn time, the time for answer, the requirements as to 
mailing notices, publishing notices, are entirely differ- 
ent under the two sections. 

There would be no jurisdiction of either the parties 
or the property in the Circuit court if the vrocedure 
prescribed by Chapter 10118 falls with said void 
statute. 

8. The proceeding to condemn property is purely 
statutory, and the jurisdiction and powers are statu- 
tory. 

9. While a Circuit Court is a court of general juris- 
diction, when such a court proceeds in a statutory pro- 
ceeding, it proceeds as a court of limited jurisdiction, 
and nothing is presumed as to its jurisdiction. 

10. A condemnation proceeding, properly speaking, 
is not a “suit” or a “case”, but is peculiar to itself, for 
the purpose of taking the property of an unwilling own- 
er, by the government. 

The basis of jurisdiction is the statutory right to 
take by the public agency. 

The principles herein are covered by other discus- 
sions hereinafter, with many authorities cited, but 
from the above statements alone, the Circuit Court 
could not have jurisdiction of the class of proceeding 
created by Chapter 10118, including the Crill case, 
merely under and by virtue of Sections 3276, et seq. 


SUPPOSE CHAPTER 10118 WERE REPEALED 

If jurisdiction is not dependent upon the validity 
and provisions of Chapter 10118, let us assume for a 
moment that Chapter 10118 were repealed. 

Could a condemnation suit by State Road Depart- 
ment for land and property for right-of-way and for 
material and property for road building purposes 
be brought or entertained wnder said statute and ac- 
cording to the procedure in said statute? 

The Constitution says nothing about it. ; 

The general statutes confer jurisdiction after some 
other statute confers the power of eminent domain 
upon the public agency—but by a different procedure 
than that prescribed in 10118. 

Said Chapter 10118 gives the State Road Depart- 
ment and Circuit Court by their joint functions the 
power to expropriate property. 

What source of jurisdiction would there be, over the 
res, the property to be taken? 

JURISDICTION IN EMINENT DOMAIN 
PROCEEDINGS 
In Brown on Jurisdiction, it is said, relative to em- - 


inent domain, as to what is necessary to confer juris- 
diction after stating other requirements: 

oS “* * The right to condemn should be definitely 
shown.” 

Sec. 189, p. 654. 

Now, if the above is a requirement of jurisdiction, 
how can those requirements exist, if the very statute 
authorizing the right to condemn is void. 

“The power to take the property flows from 
the statute, and applies to all who do not derive 
title under a similar right to use in the exercise 
of a similar right.” 

Brown on Jurisdiction, Second Edition, Sec. 182, 
p. 630. 

“Power to condemn must be expressly given; 
‘ the right must clearly appear from the statute it- 
self. While the legislature may delegate, or rather 
select, its agencies for the exercise of the power, 
the purchaser under an execution, the lessee, or 
grantee, of a corporation authorized to exercise 
the power, cannot exercise it; for the right be- 

longs only to the one on which it is conferred.” 

Brown on Jurisdiction, Second Edition, Sec. 

184, pp. 636-637. 

The foregoing propositions stated by Mr. Brown, 
are all that the writer contended for in the Crill 
case. 

The Florida Supreme Court stated, as to said propo- 
sitions of the writer, that the writer’s conception of 
% the subject of jurisdiction was “fundamentally wrong,” 
: and cited Brown on Jurisdiction. 

Yet we find Mr. Brown asserting those propositions 
as the law, in discussing “jurisdiction in eminent do- 
main proceedings.” 

Of what materiality is jurisdiction of the case, or 
= over the person, if there is no power of eminent do- 
a main conferred by statute? 


| If the statute is void or the property is not within 
- the statute, there is no jurisdiction to enter judgment 
against the property. 


“Such power is a very extraordinary one, bas- 
ed only on absolute necessity and the public good. 
Justice requires that its exercise shall be accord- 
ing to the mode pointed out by the statute, and be 
inflexibly adhered to in all particulars. If the 
course pursued is defective in any jurisdictional 
requisites, the entire proceedings will be void. 

Brown on Jurisdiction, Second Edition, Sec. 

185, pp. 638, 639. 


“The power for the exercise of the right to 
take property for public purposes is usually statu- 
tory, and all conditions precedent contained in the 
statute are words of limitation upon the power. 
* * * * The right to condemn should be definite- 
ly shown.” 
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Brown on Jurisdiction, Second Edition, Sec. 
189, p. 653, p. 656. 


AS TO ACTIONS IN REM 


It is futher said in Brown on Jurisdiction, Sec. 60, 
pgs. 250-251: 

“* * * the proceeding against the thing is 
known in law as a proceeding in rem or a pro- 
ceeding quasi in rem. There are certain conditions 
and means under and by which the res is brought 
under the control of the court. 

“J. The court must have jurisdiction over the 
subject-matter and actual dominion over the 
thing. 

“2. A petition or information must be filed in 
a court of competent jurisdiction asking the seiz- 
ure of the thing, setting forth a right of action 
against the thing or the owner of the thing at- 
tached, and praying for judgment or condemna- 
tion or sale for the debt.” 

What is jurisdiction, in a proceeding in rem, if 
there is not authority to make a valid judgment against 
the property involved? 


CONDEMNATION PROCEEDINGS, AS A CLASS 
OF CASES 


Have the Circuit Courts jurisdiction of a general 
class of cases known as “condemnation proceedings’? 

In the Crill case the court says they have. 

The answer demands reflection upon the nature of 
a “condemnation proceeding.” What is it? Upon 
what is it based? 

Practically, it is exercised through governmental 
subagencies or public and quasi-public corporations, 
where the legislative discretion delegates parts or 
branches of this power from time to time, to various 
of such agencies, etc. for different particular pur- 
poses. (Authorities above discussed.) 

At one time by one statute, it may give cities cer- 
tain rights of eminent domain for certain purposes of 
a municipal character, and as to certain kinds of prop- 
erty. At another time it may, by another statute, give 
counties another kind of right of eminent domain, for 
certain county purposes, and as to a certain kind of 
property. 

The same applies to various corporations. 

Each such instance is a separate dealing out of a 
certain part of the state’s own dormant power of emi- 
nent domain. Each such statute gives a new power to 
a certain different class of public governmental agent 
or quasi public corporation, &c. The powers are differ- 
ent, upon different conditions, for different purposes ; 
the corporations or agencies are different. Some are 
created by constitutional provision, some by statute. 

It is not really a sale but a compulsory appropri- 
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ation of property for which the State pays money to 
the owner. 

Where a statute purports to give this power, it also 
provides the procedure by which the thing shall be ac- 
complished, and thereby authorizes some court or of- 
ficials to join in with the public or quasi public agency 
in completing the procedure by which the property is 
taken from the owner. The joint prerogative is nec- 
essary to expropriate the property. 

Suppose that the statute which purported to give 
the agency power of eminent domain was invalid. 

This statute purported to give the agency the pow- 
er to join with the court and expropriate the property. 

The court cannot, alone, exercise the power of tak- 
ing the property. It cannot adjudicate. It cannot act. 

Each of the above instances of the power of emi- 
nent domain of different kinds of public agencies, for 
different purposes, and under different statutes with 
different provisions, is a separate class or different 
class of cases or proceedings. 

Correctly they cannot be grouped together and call- 
ed the same class of proceedings or cases. 

They are separate statutory proceedings of unlike 
public agencies under powers conferred under unlike 
statutes for unlike purposes. 

It cannot properly be said that all of these dijfer- 
ent powers by these different agencies, are alike and 
constitute one class, in the sense, that because the Cir- 
cuit Court might have jurisdiction of a proceeding to 
exercise the power of eminent domain by one agency 
(say a city), under one valid statute, or by another 
agency (say a county), under another valid statute, 
that therefore the Circuit Court would have jurisdic- 
tion of a proceeding brought by the State Road De- 
partment under an invalid statute, the effect of which 
was not to confer the power of eminent domain, which 
is the essential legal basis of the proceeding. 

Each statute conferring upon a separate public 
agency particular powers of eminent domain, for par- 
ticular and separate public purposes, creates a separ- 
ate class of statutory proceedings. 

Jurisdiction over such class under one statute cer- 
tainly would determine that the same court had juris- 
diction of another class under another and void statute. 


IN WHAT CLASS IS THE CRILL CASE 


The general class of cases within which the con- 
demnation proceeding in the Crill case comes, is that 
class of proceeding created by said Chapter 10,118, 
Laws of 1925, to-wit, by a new public corporation, with 
new powers for new purposes. 

Said class would include all cases covered by and 
brought under that statute. 

The objection to jurisdiction in the Crill case is not 
limited to that particular case, but extends to all cases 
brought under said Chapter 10118, because the Act is 


invalid; and to all cases thereunder attempting to con- 
demn sand which is an integral part of the abutting 
land. 

Chapter 10,118 of said Laws of 1925, created a new 
class of statutory proceeding, to-wit, a proceeding for 
condemnation by the State Road Department, a cor- 
poration, to obtain rights of way and material and 
property necessary or useful in the construction of 
roads. 

That the ‘“‘subject matter’ of which the Circuit 
Court must have jurisdiction, in order to conclude that 
said court has jurisdiction of the general subject is 
this new class of special statutory proceedings brought 
and put in motion expressly under Chapter 10,118, 
Laws of 1925, and if such statute does not validly ex- 
ist, the class of proceeding does not exist. 

The proceeding in the Circuit Court is in rem and 
the process is directed towards specific property, said 
process having originated in, and being based upon 
said Act of 1925, Chapter 10118; and if the statute is 
invalid, said petition and the process based thereon are 
void, and such process cannot affect or operate upon 
the specific property to which the proceeding is di- 
rected. 

If the statute is invalid as to any part of the prop- 
erty sought to be taken, there can be no valid process, 
and no valid judgment against that particular prop- 
erty, and if process cannot be issued against the prop- 
erty and a valid judgment cannot be entered against 
the property, there is no jurisdiction in the court as 
against that property in this kind of special statutory 
proceeding, the sole purpose of which is to take that 
property. 


CERTAIN ESSENTIALS TO JURISDICTION 


“That the three primary, elementary and con- 
stitutional elements of jurisdiction must always 
exist to give jurisdictional power to the court, 
viz: jurisdiction over the subject-matter of the 
action, that embraces the right to render the judg- 
ment or grant the relief in the action that the 
court does render; jurisdiction over the parties to 
the action, plaintiff and defendant, that includes 
notice to the defendant within the jurisdiction, 
giving him the right and opportunity to be heard, 
when a personal judgment is sought against him; 
judicial power and control over the thing, when- 
ever that is the subject of the controversy, ac- 
companied by notice or warning to the owner, that 
is, or may be regulated by the laws of the state, 
but must be reasonable and according to the pro- 
visions of the law.” 

Brown on Jurisdiction, Second Edition, Sec. 

11, p. 53. 

“But if the alleged jurisdiction of a court 
to take any particular action is derived from a~ 


statute, and that statute is shown to be unconsti- 
tutional, the proceedings of the court must be con- 
sidered void; for as the stream cannot rise higher 
than its source, no jurisdiction can be derived 
from a void act. The question of the validity of a 
judgment, if depending on jurisdiction, must be 
determined by the jurisdiction of the court as ex- 
isting at the time when the judgment was ren- 
dered.” 
Black on. Judgments, Vol. 1, Sec. 216; p. 263. 

The “particular action” in the Crill case was to ad- 
judicate that the property be taken. 

In the Crill case, the Circuit Court had no con- 
stitutional right or power to adjudicate anything ex- 
cept that the statute conferring the right to take, was 
unconstitutional. 


THE CRILL CASE WAS WITHIN THE SUPREME 
COURT’S OWN STATEMENT OF THE RULE. 


The Crill case was still within the rule laid down by 
the Florida Supreme Court, in its own opinion in that 
case, if that rule was correct. 

Suppose, as the Court said, the Circuit Court had 
jurisdiction of the subject matter, that is, of the case, 
to hear it; yet if there was no right of eminent do- 
main because of the invalidity of the statute, and no 
valid judgment could be entered, then obviously if the 
court undertook to enter a judgment against the land 
for right-of-way and sand for material, or either, it 
would be exercising a power or jurisdiction which it 
did not have, in a case the subject matter of which was 
within its jurisdiction; acting in excess of its powers. 

Upon its own rule as above stated prohibition 
should have issued. 

This would not apply merely to the particular Crill 
case, but would apply to any case which could be 
brought under Chapter 10118, Laws of Florida. 

AN OVERSIGHT BY THE COURT. 

The Florida court in its opinion, said: 

“Any such rule as this would unduly extend 
the jurisdiction of this court, and it would become 
the forum for testing in advance all constitutional 
questions affecting the rights of the parties which 
either party might fear would be decided adverse- 
ly to him in the trial court; thus amounting to a 
usurpation by this court of the powers and juris- 
diction conferred on the trial courts of this state.” 

This statement ignores the fact that it is only in 
condemnation proceedings that there can be no super- 
sedeas on writ of error. 

It also ignores the fact that if the statute creating 
the basic right involved in a statutory proceeding, is 
void, that the statute being jurisdictional, the Supreme 
Court has always had the power to prohibit the in- 
ferior court from acting thereunder. 

It ignores that the Circuit Judge had already held 
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the statute was constitutional, and had decided against 
the property owners. 


A LEADING CASE ON JURISDICTION 


One of the ablest discussions of the subject of 
“jurisdiction” is to be found in the Texas case next 
quoted from. 

“There is, perhaps, no subject in reference to 
which it is more difficult to lay down precise rules 
by which every case can be clearly and certainly 
determined, than the subject of the jurisdiction of 
courts. It is a subject, too, about which much has 
been loosely said; and it has only been occasionally 
that superior minds have closely considered the 
principles involved, and have undertaken to de- 
fine, with care, the boundaries of the jurisdiction 
of courts which are said to have general jurisdic- 
tion, and the circumstances under which their 
jurisdiction will, and will not, attach. The word 
jurisdiction, itself, seems to be often used without 
any determinate signification. We do not pro- 
pose to enter at length upon this subject, but will 
content ourselves by attempting to state a few 
propositions which will suffice for the determina- 
tion of the case before us.” 

“The jurisdiction of the court means the pow- 
er or authority which is conferred upon a court, 
by the constitution and laws, to hear and deter- 
mine causes between parties, and to carry its 
judgments into effect. It is a plain proposition 
that a court has no power to do anything which is 
not authorized by law. The powers of our county 
courts, in respect to the estates of decedents, are 
all conferred by statute. Whatever the statute au- 
thorizes the court to do, it may rightfully do. But 
it does not follow, because the (496) statute auw- 
thorizes the court to order the sale of land under 
certain circumstances, that all sales of land by or- 
der of the court are authorized.” 

“It is no difficult matter to determine under 
what circumstances the law authorizes the court 
to order the sale of land; and it is certainly true 
that if the court orders a sale of land when the 
circumstances do not exist, which, under the law, 
authorize it to do so, it acts, in doing so, without 
jurisdiction, or, in other words, without authority. 
These are plain propositions. * * * ” 

“ * * * There exists, in the minds of some, a 
loose idea, that because the court has jurisdiction 
to order the sale of land, its jurisdiction is exer- 
cised whenever it orders a sale; and it is said that 
if a court determines any question of fact neces- 
sary to support its jurisdiction, its determination 
or judgment can never be collaterally impeached. 
This cannot be universally true, because in the 
case of an administration upon the estate of a 
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living man, the court necessarily determines that 
the man is dead, and yet the man may be shown 
to have been alive at the time of the judgment; 
and in such case,, although every step in the pro- 
ceedings by which the man’s estate is sold may 
have been taken with the most perfect regularity, 
and although the purchaser buys in good faith, no 
title passes or can pass. This shows that the court 
only exercises its jurisdiction when the facts ex- 
ist which authorize it to do the thing in ques- 

“Orders or judgments which the court has not 
the power under any circumstances to make or 
render, are, of course, null, and being null, their 
nullity may be asserted in any collateral proceed- 
ing where they are relied on in support of a claim 
of right. It is the other class of orders or judg- 
ments, those which the court has the power to 
make or render only under certain circumstances 
and for certain purposes, about which the great- 
est difficulties arise. * * * ” 

“Concerning these orders and judgments 
which the county court has the power to make or 
render only under certain circumstances and for 
certain purposes, I will endeavor to communicate 
my views by a very few observations and exam- 
ples. In the first place, it is to be borne in mind, 
that, while the county court has the power to or- 
der the sale of land belonging to an estate which 
is committed to it for the purpose of administra- 
tion, it has no general power to sell the lands of 
any estate. Its powers to order the sale of the land 
of an estate lies within very narrow limits. It can 
order the sale of the land of an estate for the pay- 
ment of debts and expenses of administration, to 
raise the amount of the allowance for the surviv- 
ing wife and children, and, in certain cases, for 
the purposes of partition and distribution amongst 
the heirs. The court has no (500) power confer- 
red upon it by law to sell the land of an estate 
for any other purpose. * * * ” 

“« * * * And if the court has not the power to 
order the sale, can any title pass to the purchaser? 
I am of opinion that the court has no power, in 
such-a case, to order the sale of land, and that 
no title can pass to the purchaser at a sale made 
in pursuance of such an order, and this, whether 
the purchaser has knowledge of the facts or 

“Let us suppose that A., being the owner of 
lands, dies intestate, and his estate is committed 
to the county court for administration. Let us 
suppose that a certain tract of land belonging to 
the estate is sold upon the petition of the adminis- 
trator, and purchased by B., that the sale is con- 
firmed by the court, the purchase money paid by 
B., and title made to him by the administrator. 


Let us suppose that afterwards, in the progress 
of the same administration, the administrator ap- 
plies, with all formality, for the sale of the same 
land, that the court orders the sale, that the ad- 
ministrator sells in obedience to the order, and the 
land is purchased by C., the sale to him confirm- 
ed, the purchase money paid, and a deed duly exe- 
cuted by the administrator. Has C., in such a case, 
(501) acquired any title to the land? Certainly 
not. And why? Simply because the court had no 
power to order the sale at which he purchas- 
ed. * * * » 

““ * * Whenever there is a want of power in 
the court, its act is a nullity, no more and no less 
in one case than in every other, and without any 
regard to the particular facts or circumstances. 

“* * * And in the case of a rightful adminis- 
tration, every order or judgment which the law 
has not conferred upon the court the power to 
make or render is a nullity, and may be impeached 
collaterally, by showing from the record itself the 
want of power in the court to make or render the 
order or judgment in question.” 

Withers v. Patterson, Texas Reports, Vol. 

~XXVII, pp. 395-502. 
The above opinion would warrant a more lengthy 
quotation, but there is not space for it. 
CERTAIN MISIMPRESSIONS AS TO PRO- 
HIBITION 


The language is quoted in the Crill case from the 
McConiha case: 

“It does not lie to prevent a subordinate court 
from deciding erroneously or from enforcing an 
erroneous judgment in a case in which it has the 
right to adjudicate. In the application of the prin- 
ciple it matters not whether the court below has 
decided correctly or erroneously its jurisdiction of 
the matter in controversy, being conceded, prohi- 
bition will not lie to prevent an erroneous exercise 
of that jurisdiction.” 

The above being copied from the Malone case 
(Fla.), the court proceeds to copy also the citation and 
quotation from the Leonard case. (Those cases are 
herein elsewhere examined. Both of them were dis- 
cussing defects in process and pleading, not the inval- 
idity of a statute which is the foundation of a statu- 
tory proceeding. ) 

It is shown herein by weighty authority that cor- 
rectly the writ goes to many errors besides mere juris- 
diction; but that will not be considered here now. 

It is desired to call attention to certain misimpres- 
sions apparently gained from general statements 
which are found in some works and opinions. 

From the language above and certain other lan- 
guage now to be quoted, the Florida court seems to 
have based its decision partly upon an intermingled 


idea that the lower court, if it had jurisdiction of the 
general kind of case or proceeding, could finally pass 
upon the constitutionality of the basic statute as to its 
own jurisdiction in the particular case (so far as pro- 
hibition is concerned), with the additional idea that 
the lower court had jurisdiction under another statute 
than the one attacked. 

The Florida court quotes 16 Encyc. of Pleading and 
Practice, 1126, (and cases cited), as saying: 

“The question is not whether the court has 
jurisdiction of the particular case sought to be 
prohibited, but whether or not it has jurisdiction 
of the general class of cases to which the particu- 
lar case belongs.” 

Then the court continues to say: 

“ * * * the judge of the eighth judicial circuit 
had jurisdiction of the subject matter (meaning 
condemnation suits) involved in the suit below.” 

And the court further said that if the circuit judge 
held the statute valid, and that should be erroneous, 
“* * * Tt would afford no ground for the issuance of 
the writ of prohibition as prayed, as there are other 
remedies for correcting any erroneous rulings * * * 
and the demurrer * * is therefore sustained.” 

The statements appear somewhat cloudy as to the 
exact basis of the decision. 

It seems to the writer, however, that there are a 
number of erroneous impressions which may be re- 
flected in them, from the many generalities stated. 

It is gathered that the intended meaning is that if 
in a rough or general way the lower court has juris- 
diction of certain classes of cases that it has power to 
decide all questions, as whether the particular case is 
B one of the class; whether a statute creating a new pro- 
ra ceeding is valid, if the proceeding resembles generally 
ea some other statutory proceedings within its jurisdic- 

tion; whether the court is exceeding its powers in the 

~sa particular case; whether the court is or is not pro- 
— ceeding in violation of law. 
We must recall, upon this inquiry the authorities 
ae in Part I of this article, showing that the writ reaches 
many matters, even where the court has jurisdiction 
of the case; such as where it is proceeding upon a mis- 
construction of a statute, or contrary to law; and that 
the existence or remedy by appeal or error, does not 
necessarily preclude prohibition. 


If the idea intended to be conveyed by the Supreme 
Court is that if the lower court has jurisdiction of the 
general class of cases, it may decide anything in the 
case including jurisdictional questions, or matters go- 
ing to the very basic validity of the proceeding, with 
immunity from prohibition, the impression is erron- 
eous. 


This general idea, however, seems vaguely implied 
in some general statements in legal works and to be 
actually stated in some mistaken opinions. 
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It is from some such statements as will be herein- 
after next discussed that these impressions are ob- 
tained. 

The authors of Ferris on Extraordinary Legal 
Remedies catch this point, when they state in Sec. 326 
that the ruling by the lower court is not the criterion 
to go by; and in all prohibition cases, of course, the rea- 
son for the application is that the lower court has de- 
cided that it has jurisdiction, and if that ruling bound 
the matter, there could never be a prohibition. 

They cite the West Virginia case, Norfolk & W. 
Ry. Co. v. Pinnacle Coal Co. 44 W. Va. 574, 30 S. E. 
196, 41 L. R. A. 414, which supports their statement; 
that case holding that the good faith of the judge of 
the lower court upon an interpretation of the law, does 
not prevent prohibition; and that there is great dif- 
ference between an insufficient statement of a legal 
case in the pleading, and lack of jurisdiction of the 
case; in the former an erroneous ruling is mere error, 
but an erroneous ruling that an illegal cause or ground 
of action is legal may be reached by prohibition. 

In an early South Carolina case the Court in part 
said: 

“That it is the province or rather the duty of 
the superior courts of law to confine all subordin- 
ate jurisdictions to their proper bounds, and that 
the question of jurisdiction belongs exclusively to 
them, is a proposition too clear to be controverted ; 
and the history of this case, apart from authority, 
proves to demonstration that this power would be 
nugatory if they could not interfere wntil judg- 
ment. * * * * The only objection opposed to the 
application for the prohibition is the inconvenience 
that would result from a precedent which would 
make the superior courts of law the first resort 
in all cases of this kind, and thus indirectly de- 
prive the subordinate courts of their legitimate 
powers. But this objection is well answered by 
the counsel for the motion. A security against its 
abuse is found in the integrity of the bar, and, 
surely in the discretion of the superior tribunals. 
And even admitting, that evils may possibly grow 
out of it, they are outweighed by the probability, 
that if indulged in the uncontrolled exercise of its 
power, no citizen, whatever his rank or station in 
life, would be safe in life or liberty. It certainly 
never was designed to confide to this tribunal, 
matters of such moment.” . 


Thomas Gray vs. Court of Magistrates and 
Freeholders, 

McCords Reports (S. C.) ; 

Volume 8, p. 175; pp. 177-178. 


“When the question of jurisdiction is one of 
law (not fact), a court cannot by an erroneous 


decision acquire jurisdiction which it has not. 
* * * 
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15 C. J., p. 853 and cases in note 84. 

“A court does not, by passing on a question 
pertaining to its own jurisdiction, by any holding 
it may make, or, any finding erroneously made, 
give itself jurisdiction. Jurisdiction is conferred 
by law, and it may be a mixed question of law and 
fact; therefore the finding of a court in favor of 
its own jurisdiction does not confer it. The law 
alone confers jurisdiction over the subject-matter. 
The finding of a court does not confer it; and 
where an essential jurisdictional fact must appear 
or exist, such fact becomes at all times the subject 
of contest.” 

Brown on Jurisdiction, Second Edition, Sec. 

193, pp. 667-668. 

STATEMENTS COMMONLY MISUNDERSTOOD 


Certain general statements of law which have caus- 
ed much misunderstanding are frequently found in 
Encyclopedias and text books, are as follows: 

“Even the erroneous decision of a jurisdic- 
tional question the court having jurisdiction of 
the general class of cases to which the particular 
case belongs, is not ground for issuing a writ of 
prohibition, since there is an adequate remedy by 
appeal.” 

That statement does not apply to jurisdiction or 
power of the court, correctly speaking. 

We find the above quoted statement for instance 
in 23 Am. & Eng. Encye. of Law, 210, with numerous 
cases cited. 

In the light of those cases, what does it mean? 

Take the three Florida cases there cited: the Hock- 
er Case (33 Fla. 283) ; the Sherlock case (17 Fla. 96) ; 
the Malone case (40 Fla. 129). 

One of these cases deals with the question solely 
of venue; another with validity of service of process. 
In neither is the question of the jurisdiction of the 
case involved. In each, there is a case which can be 
brought; there is a plaintiff who can bring it; a de- 
fendant who can be sued; there is no question but that 
a Circuit Court has jurisdiction of the case. 

. These cases are fully reviewed further on. 

And, the remedy by writ of error or appeal was 
adequate in each case—ordinary actions at law where 
supersedeas could be obtained. 

And another case cited in said Encyclopedia is ex 
parte Alix, 166 U.S. 136; (47 L. Ed. 948). How far 
from being in point that case is, and how it refutes 
several doctrines stated by the Florida court, in the 
Crill case, may be judged from the following: 


The jurisdiction in that case depended upon a ques- 
tion of fact. One party had denied all the material facts 
alleged by the other. Jurisdiction or non-jurisdiction, 
therefore, depended upon proof—not upon a question 
solely of law, or upon the record. The court said: 


“The settled rules in reference to the writ of 
prohibition were thus laid down in Re Rice, 155 
U. 8. 396, 402 (39: 198, 201): 

‘Where it appears that the court whose action 
is sought to be prohibited has clearly no juris- 
diction of the cause originally, or of some collat- 
eral matter arising therein, a party who has ob- 
jected to the jurisdiction at the outset, and has no 
other remedy is entitled to a writ of prohibition 
as a matter of right. But where there is another 
legal remedy by appeal or otherwise, or where the 
question of the jurisdiction of the court is doubt- 
ful, or depends on facts which are not made matter 
of record, or where the application is made by a 
stranger, the granting or refusal of the writ is 
discretionary. Nor is the granting of the writ ob- 
ligatory where the case has gone to sentence, and 
the want of jurisdiction does not appear upon the 
face of the proceedings. Smith v. Whitney, 116 
U. 8S. 167, 173 (29: 601, 603); Ex parte Cooper, 
148, U. S. 472, 495 (36: 232, 239.)’ 

“Tested by these rules, we are clear that a 
proper case is not made for awarding the writ of 
prohibition. 

“Writ denied.” 

It is not possible to review all the cases eited, but 
the above give some idea of how far the text is sup- 
ported thereby, and what the text really means. 

There is a distinction between “Jurisdiction” where 
no objection is made until after judgment; and “juris- 
diction” where the question is raised in the beginning. 

The said statement in American & Eng. Encye. of 
Law and other similar works, really means, where it 
says “even the erroneous decision of a jurisdictional 
question, the court having jurisdiction of the general 
class of cases to which the particular case belongs 
&c,” cases where there is no question about the evxist- 
ence of a case, nor about the court’s jurisdiction of 
the case, but the question is as to some defect in pro- 
cedure, such as in process, defects in pleading, &c., 
which are questions the lower court may pass on, there 
being a case before it and within its jurisdiction. There 
must, however, be an adequate remedy by appeal, if the 
said defects are jurisdictional, to justify refusal of pro- 
hibition. But even then the rule is not necessarily cor- 
rect at common law. 


There seems to be a sort of belief that under the 
rule that if a court has jurisdiction of the subject mat- 
ter, it may adjudicate all questions involved; that it 
may decide also the question of its jurisdiction as an 
incident, and an erroneous decision is a mere error 
correctible not by prohibition but by appeal or error. 

This proposition is not accurate. 


A court has not the right to decide upon its own 


powers or jurisdiction erroneously, and be at the same 


time immune against writ of prohibition. 


In cases proceeding according to the common law, 
in a court of general jurisdiction, where the court has 
jurisdiction of the common law class of cases, which 
includes the particular case under consideration, ihe 
lower court may determine the jurisdiction, and if ihe 
remedy by appeal or error is entirely adequate and 
efficient, the higher court may refuse prohibition, but 
is not bound to. 

But that is where the decision is correct, that it 
has jurisdiction of that class of cases, and the par- 
ticular case is within that class. 

Where the proceeding, however, is according io 


‘statute, or is special and statutory, and not according 


to common law, a court of general jurisdiction in such 
cases is regarded as a statutory court or court of lim- 
ited jurisdiction; and whether there is or is not juris- 
diction, and whether the kind of proceeding validly 
exists, or whether the statute is constitutional or is 
properly construed, &c., to confer the powers and rights 
being asserted and enforced, are all matters of juris- 
diction and power and questions of proceeding con- 
trary to the law of the State; and all jurisdictional 
matters under the statute, are questions which will be 


-examined in prohibition proceedings, and the writ will 


issue freely and of right in such cases, where, as a 
matter of law or of record, the statute is unconstitu- 
tional or invalid, or the jurisdiction or power, statu- 
tory right or authority does not exist, regardless of 
what the lower court may have decided, and regardless 
of the fact that such lower court has the incidental 
power to decide such questions itself. 

The defendant, in such case, may have the immedi- 
ate preventive remedy by prohibition. 

The Supreme Court of Florida, no matter what its 
statement may be, in the Crill case has acted, many 
times, in harmony with the foregoing statements, be- 
fore the Crill decision; and it has since acted in accord- 
ance therewith in State, ex rel. Rowe and Brown v. 
Rowe, in this article discussed. 

“But while errors or irregularities will not be 
thus inquired into, the subject of jurisdiction is 
legitimately open to investigation, including both 
jurisdiction of the person and subject-matter and 
of the particular order or sentence assumed to be 
passed, as well as the sources of jurisdiction when 
founded on statute or ordinance.” 

Black on Judgments, Vol. 1, Sec. 244, p. 310. 

The above would clearly apply to a judgment in 
condemnation under a void statute. 


SOME CASES CITED BY HIGH 


If we examine some of the principal cases cited by 
High (Secs. 776 and 790) and at the same time look 
into some of the cases cited to the effect that if the 
court has jurisdiction, prohibition will not issue to 
correct mere errors of law, (High, Sec. 775), it will 
be found not to mean that an error in deciding in favor 
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of its own jurisdiction cannot be reached by prohibi- 
tion. 

There is not space to review these cases in detail, 
but if such typical ones are read, as those next -men- 
tioned, the true meaning will be understood: Ex parte 
Walker 25 Ala. 81; People v. Wayne Circuit Court, 11 
Mich. 393; ex parte Branch & Co. 63 Ala. 383; ex 
parte Mobile & R. Co. 63 Ala. 349. 

In each of the foregoing cases, it will be seen that 
the inferior court correctly decided in favor of its own 
jurisdiction. Also there were other ordinary remedies. 

When a court incorrectly decides that question, how- 
ever, we have another situation. 

In such latter case, the court’s preliminary juris- 
diction or power to pass upon its own jurisdiction does 
not give it immunity from the writ of prohibition, if 
it in fact has not jurisdiction of the vase. 

Its decision upon its jurisdiction must be correct. 

jurisdictional recital cannot exciude ihe 
truth.’ Jurisdiction is the power conferred on a 
court, by constitution or Statute, to * * * render 
judgment according to the general rules of law, 
upon the issues joined, be they either of law or of 
fact, or both. * * * the subject matter must be one 
that the court is empowered to hear and deter- 
mine; * * * the property, if that be the subject of 
the action, must be within such jurisdiction, * * *” 

Brown on Jurisdiction, Second Edition, Sec. 2, pp. 
5-6. 

“In the judgment of the writer the petition or 
declaration to support a valid judgment, even 
against a collateral attack, must be sufficient to 
withstand and support a judgment, had the defend- 
ant appeared and gone to trial without objection 
to the pleading, and, then, after verdict, filed a 
motion in arrest. * * * * So where a statute de- 
fines what shall be regarded a will, and requires 
that it shall be signed by the testator, or by some 
one for him, in his presence and by his direction, 
and a person directs that his will shall be drawn 
in a particular manner, and specifies the nature of 
the bequests, and the paper is so drawn in accord- 
ance with the direction of the person, and the per- 
son dies before the paper is executed, a probate 
court has no jurisdiction to admit such paper to 
probate as the will of the deceased, inasmuch as it 
was never executed, and its judgment probating 
‘such paper as a will is a nullity.” 

Brown on Jurisdiction, Second Edition, Sec. 2a, 
pp. 8, 9, 10, 12. 

There is certainly no authority in the early English 
cases to the effect that if a court says it has jurisdic- 
tion, it has it, and will not be prohibited. Neither is 
there any such authority in the later English cases. 


STATEMENT BY SPELLING. 
Spelling asserts that prohibition will not issue to 
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prevent a court from deciding erroneously, or from en- 
forcing an erroneous judgment, if it has jurisdiction 
of the case. (Sec. 1728). 

The writer of this article has shown by weighty 
English and American authority that this is not the 
common law doctrine. 

While the Florida Supreme Court asserts the above 
doctrine of Spelling in the Crill case, in reviewing the 
Florida cases, it will be shown that the said court 
has never in practice consistently been bound by any 
such narrow and incorrect rule. Indeed Spelling him- 
self cites the very case of State v. White (Fla.), 24 
Fla. 160, to the effect that in cases where the inferior 
court has jurisdiction, “any unauthorized proceedings” 
of the court will be prohibited. (Sec. 1726, note 5.) 


THE EXISTENCE OF OTHER REMEDIES AS 
AFFECTING PROHIBITION 


When it is assumed and said by some court that the 
writ of prohibition does not issue where there is some 
‘other remedy, such as injunction, certiorari, appeal or 
writ of error, it arouses the curiosity of anyone who 
has made any study of the subject, to know what com- 
mon law or other real authority there is for that doc- 
trine. 

The author of this article has not found such auth- 
ority, if it exists, and has never seen any citation of 
real authority for it. 

Even the existence of a remedy by appeal or writ of 
error does not prevent issuance of the writ, as shown 
by cases herein cited and quoted from. 

Neither does the fact that equity might give relief, 
afford a reason for refusing prohibition. 

It is contrary to all of the history of the relations 
between the law courts and the equity courts, and all 
of the principles and traditions, with relation to ju- 
dicial remedies, to say that a party to a proceeding in 
a common law court, upon applying to a Superior 
Court for an extraordinary writ at law, will be told 
by such law court, that although the writ of the law 
court would be available and adequate to remedy the 
wrong in its inception, that nevertheless the party must 
permit the inferior court to proceed illegally through 
invalid proceedings, and then apply to an equity court 
to enjoin enforcement of its judgment. 

Since when have law courts voluntarily driven par- 
ties to courts of equity to enjoin proceedings in the 
law courts? 

And would not the chancery court properly say, 
“you have an adequate (more adequate) remedy at 
law by prohibition; you can obtain no relief in equity”? 

When it is considered that prohibition would be the 
earliest available, most protective, most economical, 
most efficient and most convenient remedy, is it not 
the duty of the party to seek that remedy instead of 
any other? 


And further, as certiorari does not issue where there 
is another adequate remedy, and if prohibition and also 
injunction do not issue where there is another remedy 
a party would be prevented from getting each be- 
cause of existence of the others. 

If as a matter of law or of record, the inferior court, 
has no jurisdiction or is acting contrary to law, or be- 
yond its powers, it is no sound reason to deny to an ag- 
grieved party a writ of prohibition, which would stop 
the matter in its inception, that the party may, after 
long litigation, the expense and labor (public and pri- 
vate) of a trial, with all of its attendant inconven- 
iences, have another extraordinary remedy, in the same 
court. 

Here would be the same parties, applying for the 
other extraordinary or ordinary remedy, who applied 
for prohibition; the same court, the same matters for 
decision, the matter being before the Superior Court 
for decision as to the jurisdiction or power or legality 
of acts by the lower court. The entire matter can be 
disposed of economically to the taxpayer and to the 
parties and in time and labor of the courts by prohibi- 
tion. Why then should the same court rule: 

“There may be ground for this writ: but you 
can go back to the lower court, go through the long 
tedium, labor and expense of a contest and trial 
there (whenever there may be a trial) and ther 
bring the record here again, and obtain another 
hearing (all at additional expense and labor) and 
then we will ascertain whether the lower court has 
jurisdiction or not.” 

There is not authority for such ruling, at common 
law, and it is certainly not supported by reason o1 
considerations of public policy. The Supreme Court oz 
Massachusetts is quoted at an early place herein, sup- 
porting these views; and see cases in Part I. 

Where that jurisdiction and power are questioned, 
and the lower court is acting upon the theory that it 
has such jurisdiction or power, or has so decided, if 
that decision is erroneous, and there is in fact no such 
jurisdiction of the case, or no such power of the court, 
prohibition will issue, notwithstanding that if the jur- 


isdiction had validly issued, it would have been in that — 


court. 
The lower court cannot avoid prohibition, by say- 
ing it has jurisdiction, when it hasn’t. 


In such case, there is no remedy which is really 
adequate except prohibition. A court which has not jur- 
isdiction or power to make a valid judgment in a case, 
should be stopped. 


The real doctrine is, that where the jurisdiction of 
the case itself, or a power of the court itself, are not 
questioned, but only a procedural matter, such as re- 
lates to process, or such as relates to sufficient aver- 
ment of material matters in a declaration or equival- 
ent pleading is questioned, the court then having jur- 
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isdiction of the case, the defects above referred to are 
matters customarily passed upon by the lower court, 
and ordinarily error therein is remediable upon some 
appellate procedure. But this presupposes there is an 
adequate remedy by appeal. 

There are also some jurisdictional matters which 
are waived (in some cases) if not raised in the be- 
ginning. 

CERTAIN CONCLUSIONS AS TO EFFECT OF 
OTHER REMEDIES 


From the reading and study which the author has 
made, the impression obtained is that the true state- 
ment of the law has been corrupted by careless inves- 
tigation and loose and inexact language. 

The language of a_ general expression has been 
gradually pushed and spread out to include statements 
which do not seem to have been the doctrines of the 
common law. 

The expression, that the writ would not issue, as a 
rule if there was adequate remedy by appeal or writ of 
error, has been broadened to say the writ will never 
issue under those conditions. 

The expression that if there is adequate remedy 
by ordinary appellate procedure, the writ does not 
usually issue, has been extended to say that if there is 
any other remedy by other extraordinary proceedings 
at law or in equity, the writ will not issue. 

Apparently the true rule is, that where there is a 
mere matter of error or irregularity in the procedural 
details and conduct of the case, and the court truly 
has jurisdiction, there is usually no writ of prohibition 
granted. 

This is not because there is a remedy by writ of 
error or appeal, nor because the inferior court says it 
has jurisdiction, but because the swperior court de- 
termines that it actually has. Where the inferior court 
(regardless of its own decision) is found by the Su- 
perior Court not to have jurisdiction, or to be acting 
in excess of its jurisdiction or powers or palpably con- 
trary to law (such appearing as a matter of law or 
from the record), even though these matters may be 


’ remedied upon writ of error or appeal, this does not 


necessarily prevent the superior court from issuing 
the writ of prohibition. 

And if the remedy by ordinary appeal or writ of 
error is not as complete and adequate, because of delay 
or lack of right to supersedeas or stay orders on appeal, 
or for other reasons, the writ is one of right, and must 
issue. 

STATEMENTS BY SPELLING 

Spelling says the remedy cannot usurp the func- 
tions of writ of error or certiorari (Sec. 1728) citing a 
number of cases. All cannot be examined at length. Let 
us look at some of them. 

One is Town of Davis v. Davis (W. Va.) 21S. E. 
906—not a prohibition case, but a certiorari. One side 


was contending that certiorari was not the proper rem- 
edy, but prohibition was. 

The court held prohibition was not proper, but cer- 
tiorari was, because the constitutionality of the basic 
statute and the jurisdiction were not attacked, but 
the complaint was that there was an erroneous appli- 
cation of the law to the facts of the case. 

Stoddard v. Superior Court (Calif.) holds cer- 
tiorari instead of prohibition “will better conserve the 
rights of the parties than the writ prayed for’. The 
opinion is seven lines in length; states no facts and 
recites no pleadings and circumstances and cites no 
law; and certainly does not hold that it was not within 
the power of the court to issue prohibition. 

40 Pac. 491. 

In State v. Ward, 72 N. W. 825 (Minn.) a city 
council had power, under the city charter, to remove 
officers cause.” A prohibition was sought because 
the allegations of the complaint stated no sufficient 
“cause’’. The court held that was matter of pleading 
and for decision of the lower court and for appeal, etc., 
and not for prohibition. 

The court distinguished State v. Wilcox, 24 Minn. 
143, and Appo v. People, 20 N. Y. 531, in which the 
power of the court to make the order was questioned. 

Likewise, in the Crill case, the power to enter a fin- 
al judgment under a void condemnation statute and 
the power to take the property under the basic statute, 
are challenged—wnot because of defective allegations in 
the petition, but because of a defective statute, cre- 
ating the power of eminent domain, and bringing the 
proceeding into existence. 

In Shell v. Cousins (Va.) a circuit court had issued 
a prohibition to a County Judge. Supreme Court re- 
versed the decision, holding the County Judge had jur- 
isdiction, and if he decided erroneously, there were 
adequate appellate remedies. Also the decision and ac- 
tion of the County Judge were correct. No prohibition 
granted. 77 Va. 328. 

No common law authorities cited—except a part 
of Blackstone’s statement, which is misleading, as 
quoted. 

The court is in error, that prohibition will never 
issue, where there is jurisdiction, as shown in the first 
part of this article and elsewhere herein. 

The court cites Ellyson, et al. ex parte to the effect 
that if the court had jurisdiction of the kind of elec- 
tion contest cases involved, the court would not in- 
quire whether it had jurisdiction in the particular case, 
resting upon erroneous judgment. 


But upon examination, it will be seen in the Elly- 
son case, the Supreme Court went into the entire ques- 
tion of construction of the statutes and held there was 
jurisdiction and that the inferior court was correct in 
so holding. 

And if anyone will turn to said Ellyson 
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case (20 Gratt. 10), the foot note shows the Vir- 
ginia court (like the Florida court), asserts a false com- 
mon law doctrine, but frequently at intervals prac- 
tices a correct one upon the same subject. 

_ For instance in Nelms v. Vaughan, 84 Va. 698, 5 
S. E. Rep. 704, it is said: 

“The writ of prohibition may also be issued 
when having jurisdiction, the court has attempt- 
ed to proceed by rules differing from ihose which 
ought to have been observed, or when by the exer- 
cise of its jurisdiction the inferior court would de- 
feat a legal right, the consideration of which has 
often occupied this court, whose decisions are to 
be found numerously reported.” 

The court denied a prohibition in that case, but 
only after fully examining the statutory proceeding and 
construing the statutes involved, and deciding that the 
lower court had jurisdiction. The court did not refuse 
to construe the statute or determine if its jurisdictional 
requirements had been met, merely because the lower 
court had held in favor of its own jurisdiction and had 
the right, preliminarily to decidé that question. 

In a case like the Crill case, if the eminent domain 
statute was void, or if it did not cover part of the prop- 
erty, would not a legal right (most essential constitu- 
tional rights) be defeated, within the rule stated by 
the Virginia court above, if the Circuit Court proceeded 
to entertain jurisdiction, holding the statute valid? 

In ex parte Greene, 29 Ala. 52, the prohibition was 
sought because the suit was against the State; because 
the injunction was granted against defendants not 
resident within the district; and because the Judge of 
the City Court could not grant injunctions. 

The prohibition was denied because it was sought 
against a judge who had not and was not issuing the 
injunction, and the writ would not issue unless it ap- 
peared that the Chancellor had had an opportunity to 
pass upon the questions, that is, must have acted or 
manifested an intention to act beyond his powers be- 
fore the Superior Court would control his acts. And 
another judge had issued the injunction. Further held: 

That the Judge of the City Court did have authority 
to issue injunctions; 

That the order was made by the court in the County 
where it had authority to make it, and the court did not 
attempt to do anything outside its territorial juris- 
diction. 

Whether the State could be sued was not passed 
upon because that question would properly come be- 
fore the Court by other proceedings. (This directly 
conflicts with the decisions of the Supreme Court of 
the United States, discussed in Part I hereof). 

The court held that if the Court had jurisdiction to 
determine the questions, even if the bill was defective, 
these were ordinary matters of defense. But it had jur- 
isdiction. 

The case, however, was an ordinary injunction suit 


within the chancery powers of a court of general jur- 
isdiction. 

The court cites no authority to the effect that if the 
former could decide questions of that kind, and the dis- 
trict was the wrong one for suit, that the court had 
jurisdiction. 

Suppose the court had held the objections to jur- 
isdiction were good? 

This court in this and other cases says the writ 
does not issue “unless other remedies are ineffectual” 
but does not say whether this means other ordinary 
remedies, or includes also extraordinary remedies and 
remedies in equity. 

In ex parte Peterson, (Ala.) the court held that a 
prohibition would not issue to prohibit the issue of a 
mandamus by the court because it had jurisdiction to 
issue mandamus generally, and there was ample rem- 
edy by appeal, but it did prohibit the continuing of an 
order of supersedeas because the court had no author- 
ity to issue a supersedeas order of the character in- 
volved. 

The court certainly does not hold that the decision 
by the inferior court as to its own power to make the 
supersedeas order, prevents the issue of prohibition. 

The court seems to have been one of general juris- 
diction issuing a common law writ of mandamus. 

The court cites only its own cases and some gen- 
eralities from Blackstone, on this point. 

33 Ala. 74. 

In State v. Whitaker, it was held, there being ample 
remedy by appeal, that prohibition would not issue to 
prevent a criminal trial under an ordinance claimed 
to be void. 

19 8S. E. 376. 

Obviously, however, if there had been no right to 
adequate appeal, under our Florida practice, habeas 
corpus would have been available to protect the de- 
fendant, and probably that was true in the case in 
the other jurisdiction above referred to. A reading of 
the opinion in that case, in the opinion of the author, 
will convince one that it is entirely illogical and incor- 
rect, however, according to common law doctrine, as 
shown by the other authorities herein. 

State v. Evans (Wis.) was a criminal case. Among 
other things, it was claimed the warrant of arrest stat- 
ed no charge. The court refused prohibition because 
there were a number of other legal remedies, and the 
court had jurisdiction of the kind of crime in question. 

The court cites High, ex. Legal Rem., Am. & Eng. 
Encyclopaedia, some of its own decisions and statutes, 
one or two English cases, and the Cooper case, 143 U. 
S. 472, and some other cases. 

The decision is of doubtful correctness even as 
holding that the court might refuse prohibition in such 
case; but is certainly incorrect in the position that it 
had not authority to issue a prohibition, according to 
common law doctrine. 
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High and said American and English Encyclo- 
paedia, are mere digests. Read with that understand- 
ing, they are very valuable. 

They cite as the law everything that any court has 
said. 

The Supreme Court of the United States does not 
support the above doctrine (as shown in the first part 
of this article). 

And the above doctrine was not the doctrine of the 
common law, as shown in the first part of this article. 
A SOURCE OF ERROR 

It is believed that a source of many inaccuracies 
in the decisions upon the writ of prohibitions arises, 
from the fact that text books and encyclopaedias cov- 
ering the subject, cite as decisive statements of law, 
much that is obiter dicta. 

Almost every court having a prohibition case to 
decide, commences with some generalities as to what 
the scope of the remedy is, and when it is available. 
The statement often is intended merely as introductory 
and general, not as a complete statement nor as a de- 
tailed statement of the law. 

Frequently this introductory statement does not 
touch the particular point decided in the case. 

Text writers cite such statements as the law. Other 
writers repeat the citation. Courts quote the text writ- 
ers and other courts take such quotations as authority. 

Text writers have so cited Florida cases; and the 
Florida Supreme Court has so quoted text writers, in 
a number of instances. 


THE EXISTENCE OF OTHER INDEFINITE 
EXTRAORDINARY REMEDIES 


The Florida court in the Crill case said: 

“But. we apprehend that the fears entertained 
by the applicants here that in case of an adverse 
decision by the court below they would be without 
adequate remedy for review, are largely imagin- 
ary. See Spafford v. Brevard County, 110 So., 451, 
453, 92 Fla. 617; Astca Investment Co. v. Lake 
County, 86 Fla., 639, 98 So. 824.” 

The court thereby intimates apparently that even 
though there be no right to a supersedeas or writ of 
error, there are other remedies by which the property 
owners might be protected, and, therefore, prohibi- 
tion should not issue. 

It is shown elsewhere that, at common law, the ex- 
istence of other remedies did not prevent the issuance 
of the writ in all cases. 

Aside from that, however, and even assuming that 
the writ is discretionary, which it is not, under proper 
circumstances, what other remedies are there which 
are adequate, referred to in the two cases above by 
the Supreme Court? 

In the said case of Astca Investment Company v. 
Lake County, 98 So. 824 (1922), there was an appeal 


from an order in a chancery case in the Circuit Court 
denying a temporary restraining order to prevent the 
defendants from entering the lands of the complainants 
and cutting trees, etc. for the purpose of constructing 
a public highway. The Supreme Court reversed the 
Circuit Court and issued a temporary restraining or- 
der, asserting that the trees in question were citrus 
trees in an orange grove, and therefore of such nature 
and peculiar value that the same should be preserved 
until the merits of the appeal could be adjudicated 
in the case. 

The court states that the restraining order is issued 
under its power by virtue of Section 5 of Article 5 of 
the said Constitution, authorizing the Supreme Court 
to issue ‘all writs necessary or proper to the complete 
exercise of its jurisdiction.” 

Now, let us compare that case with the Crill case. 

In that case, the point of contention was as to 
whether the highway was for a public purpose and 
necessary therefor. (As the writer understands. ) 

The owner of the property in that case saw fit 
to go into equity and seek an injunction. 

In the Crill case, the defendants already being sued 
on the law side of the court in the condemnation suit, 
they went to the Supreme Court and asked that the 
proceeding be stopped by the writ of prohibition, and 
that, for that purpose, the court examine the consti- 
tutionality of the statute and the interpretation of the 
statute... 

The case was only thoroughly briefed and argued 
apon those questions at the request of the court, and 
submitted for that purpose. 


The question naturally arises, if there was a per- 
missible remedy by writ of prohibition and the matter 
was before the court for that purpose and fully argued 
for that purpose, why and upon what principle of law, 
would a law court say, “A writ of this law court will 
not issue, because the property owners may go into 
an equity court, and apply in that court for another 
extraordinary remedy by injunction.” 


If we assume, for the purpose of argument, that 
the writ of injunction and the writ of prohibition are 
extraordinary and discretionary writs, and that both 
might have been available, upon what theory can it 
be said that a court of law would send the party to a 
court of equity. 


Would not the court of equity say in return, “You 
have a remedy by an extraordinary writ in the law 
court, and, therefore, the extraordinary writ of the 
equity court will not be issued.” 


When the matter gets into the Supreme Court, as 
it did in said case of Astca Investment Company, and 
in the Crill case, and an extraordinary writ is being 
sought to protect the property owners, of what im- 
portance is it if both writs were available, whether the 
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parties sought one or the other, or whether the court. 


issued one or the other. 

If there are two available writs, why should not the 
court issue the one applied for, after the case was 
in the court and fully briefed and: argued, and why 
should the court send parties out, because the same 
court, at some later time, might have the power to 
issue another writ if applied for, if the parties would 
commence another suit in equity, to try to obtain it in 
the Circuit Court, and upon failure, should go to the 
Supreme Court. 

As a matter of fact, the remedies on the law side 
of the court are those which should be exhausted 
first. The writer of this article has found no author- 
ity anywhere, in the form of an actual decision of any 
court, either in England or America, which holds that 
a writ of prohibition will be denied in a court of law, 
if a party could go into a court of equity, and obtain an 
injunction, where he is being proceeded against in a 
law court, and the jurisdiction is questioned. 

In the case of Spafford v. Brevard County, 110 So. 
451, (1926), there was a condemnation proceeding be- 
fore the Supreme Ccurt of Florida on certiorari. This 
case involved the same statute, Chapter 10118, Acts of 
1925, as is involved in the Crill case, but dealt with 
other sections and provisions of the statute, which were 
there held unconstitutional. 

The intimation of the Court in the Crill case, in 
citing this case, is that certiorari would have been an 
available remedy. 

The court in that case issued a restraining order 
against the State Road Department, pending the cer- 
tiorari proceeding, under Section 5, Article V, of the 
Florida Constitution. 

Now in that case, the parties saw fit to proceed 
with the case in the Circuit Court, and the property 
owners did not see fit to attempt to stop the Circuit 
Court by writ of prohibition, but let the matter go on 
to an order or judgment that the property be taken. 

Of course, at that stage of the proceeding, cer- 
tiorari would be an available remedy, and might be the 
more appropriate remedy, although there is ample 
authority at common law, to the effect that the en- 
forcement of an invalid judgment may be stopped by 
prohibition. 

The intimation of the Supreme Court in the Crill 
case is that the property owners should let the matter 
go on through the expense and general burden of a 
trial, consuming the time and labor of the Circuit 
Court, the time of jurors, constituting the jury, the 
time of the attorneys and parties, and witnesses as to 
value, etc., with all the resulting and necessary expense 
and delay, in a case in which the judgment might be 
entirely invalid, or invalid as to part of the property. 

In other words, prohibition to stop the proceeding 
at its inception would not be issued, regardless of the 
burden on the parties, and the question would not be 


examined as to whether the judgment could be val- 
idly entered for the taking of the property, because 
the parties might drag through the long processes of 
a trial in the lower court, and then come back to the 
Supreme Court, and apply for some other kind of ex- 
traordinary writ to stay the proceeding, while the 
court looked into the questions which had already been 
argued on the application for writ of prohibition. This 
means that the benefit of the summary character of a 
writ of prohibition to relieve a party of the burden 
of a suit, which cannot result in a valid judgment, will 
be denied, wherever the question of jurisdiction could 
be brought up by a writ of certiorari after final judg- 
ment. 

This would mean that there can be no writ of pro- 
hibition in Florida, because such questions may be 
brought up on certiorari practically in all cases. 

Defendants, of course, may elect to permit a case 
to go to final judgment, and after such judgment, cer- 
tiorari might be proper, but does this prevent a de- 
fendant, who does not choose to go through with a use- 
less litigation, in which there is no jurisdiction, or 
power, from applying and obtaining, in the beginning, 
a writ of prohibition? 

The very character of a writ of prohibition is that 
it is summary, and avoids the burden of a useless liti- 
gation. It is a preventive remedy which stops the wrong 
at the beginning. 


At the beginning of the case, the remedy by cer-. 


tiorari is not available, but the remedy by prohibition 
is. Both are extraordinary writs. Why should one be 
preferred to the other, when the other is the more 
efficacious and adequate and prompt? 

The Supreme Court of Florida, in the many pro- 
hibition cases which have been before it, have not prac- 
ticed the rule that in a proper case of prohibition, a 
party must go through with the litigation to final 
judgment, and then obtain a writ of certiorari, or some 
other extraordinary writ at law or in equity. 

The writer of this article does not find that that 
rule has been practiced anywhere, and certainly not at 
common law, although it has been stated generally in 
some cases, but where it was not really applied. 


THE VALUE AND SUPERIORITY 
OF PREVENTIVE REMEDIES 


In the administration of justice, wherever there is 
a preventive remedy for a wrong, which may be justly 
applied, every consideration of morals and of ethics, of 
economy, and of exvediency and of efficiency, public 
and private, demands its use. 

With reference to the law of prohibition, these 
observations are of especial force. 

Who can honestly be insensible to the logical ap- 
peal to the conscience and judgment which is made 


by a remedy which stops and puts an end to a legal: 
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proceeding in its very inception, where no valid judg- 
ment can ever be entered in the case; in actions in rem, 
where the property involved can never be subject to 
a valid judgment; where the acts of the court and the 
powers it is seeking to exercise, are in violation of 
law, or contrary to law, and can never stand the 
scrutiny which an appellate court will give it; where 
there is no actual existing plaintiff in whose favor a 
judgment may be entered, or where the defendant is 
some party who cannot be sued, such as the State or 
the United States, where the suit is not permitted? 

In all such cases, what could be as beneficent, as 
wholesome, as adequate, and as just, as that the case 
should be promptly and finally ended, by a writ pro- 
hibiting further proceedings, and avoiding the long, 
dreary and expensive course of a futile litigation? 

If questions may be brought, under such circum- 
stances as the above, to the attention of the highest 
appellate court of a state, for its ruling upon the law 
(a ruling which would settle the law, as a matter of 
guidance to the public and to the lower courts, and es- 
tablish a rule which would result in a corresponding 
uniform application of principles of law by all of the 
lower courts), certainly the appellate court should not 
refuse to pass upon the questions involved unless in- 
surmountable obstacles should prevent. 

Where the constitutionality or correct interpreta- 
tion of a public statute of state-wide scope, being fre- 
quently invoked, governing important relations and 
relative rights as between agencies of State Govern- 
ment, and property owners, is involved, the above ob- 
servations very strongly apply. 

ADEQUACY OF REMEDIES 


Where there are preventive processes and reme- 
dial processes, both of which are applicable in a given 
case, will any one sincerely undertake to advance and 
sustain the argument, that as between the two, that 
the preventive remedy should not be applied, if such 
remedy is sought? 

Is any remedial process ever adequate, when com- 
pared with preventive processes? 

Compared with prohibition, is an appeal or writ of 
error ever adequate? 

Has any remedial process contributed half as much 
to efficiency and adequacy, in the administration of 
justice, as the great preventive remedies of habeas 
corpus, injunction, and prohibition? 

THE FALLACY THAT PROHIBITION SHOULD 
RARELY ISSUE 


A basic error is frequently found to the effect that 
there should be a delicacy and great caution in grant- 
ing prohibition. 

That was sometimes stated (rarely practiced), 
where there were two rival systems of courts. It was a 
statement of policy, expediency. 
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It should have no application under our system. 

For instance: The Supreme Court might on writ 
of error, reverse a circuit judge on several cases in 
succession. in a day. The court issues an order that he 
change or reverse his order or decree. The order is 
to the Circuit Judge or Court. 

Now, in all reason, why should there be hesitation 
or a delicacy in stopping the same judge in a proper 
case of prohibition, before the damage is done. 

In both instances the judge is told he is wrong and 
to reverse or change his ruling. 

Repeatedly, upon writ of error or appeal, a Circuit 
Court is held not to have had jurisdiction. 

Why should there be a delicacy in telling the same 
court that in the beginning? Merely because the name 
of the writ of prohibition is different from the name 
of the writ of error? 

There should be a feeling of delicacy in putting a 
client through needless litigation at great private and 
public expense. 


THE AUTHORITIES CITED IN THE CRILL 
CASE DO NOT SUPPORT THE DECISION 


Incidentally in the course of this article, in one 
place or another, substantially all of the authorities 
have been or will be referred to and examined, which 
were cited by the Court in the Crill case. 

The cases cited either are not in point, or the ac- 
tual practice of the court was contrary to the practice 
and decision in the Crill case, and conflict therewith. 

There remain certain cases cited in the Crill case 
to be reviewed, and they will now be examined. 

The court, in the opinion in the Crill case, said: 

“Jurisdiction of the subject matter means the 
power of the court to adjudicate the class of cases 
to which the particular case belongs.” 

The authorities cited were Lovett vs. Lovett, and 
Malone vs. Meres, both Florida cases, Brown on Juris- 
diction, and Corpus Juris. 

The doctrine of Brown on Jurisdiction has been 
fully covered at the beginning of this article and in the 
opinion of the writer conflicts with the Crill decision 
as to eminent domain, and prohibition proceedings. 

The case of Malone vs. Meres, 109 So. 677, deals 
with principles of jurisdiction entirely foreign to those 
involved in the Crill case. 

The matters for decision there were questions of 
jurisdiction under the general powers of a court of 
equity proceeding according to the common law and 
not as a statutory court, or in a statutory proceeding. 

That case contains, in the opinion by Mr. Justice 
Whitfield, a fine and clear statement of certain princi- 
ples of jurisdiction and definitions of jurisdiction in 
different senses. 

The court, however, in that case is not dealing with 
the subject of jurisdiction in a court proceeding ac- 
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cording to statute, and in a statutory proceeding, to- 
wit, in a court of limited jurisdiction. 

In that case an answer had been filed, which ap- 
parently submitted the case to the jurisdiction of the 
court without objection. 


After a final decree of foreclosure, new counsel 


employed in the case made a motion to set aside and’ 


vacate the decree for lack of jurisdiction upon various 
grounds, and upon the contention that the decree was 
void. 

This raises a very different situation from that in 
the condemnation case in the Crill suit, in which the 
only thing which had been filed was an attack upon 
the jurisdiction under a special appearance therein. 

It was contended in Malone vs. Meres that the de- 
cree was void because there was an adequate remedy 
at law; that there were no elements of the case giving 
jurisdiction to a court of equity; that the decree was 
premature, being prior to the taking of certain testi- 
mony and reducing it to writing, etc. 

The subject under discussion in that case, there- 
fore, was: “Did the court have jurisdiction as an 
equity court of general jurisdiction, where both sides 
had submitted the case, and tried it, and it had gone to 
final decree, also would such final decree under the 
above circumstances be void or voidable for want of 
jurisdiction. 

The case in question involved the enforcement of a 
lien in equity, based upon a written instrument. 

The inquiry in that case went largely to the ques- 
tion of whether a chancery court has the right to de- 
cide a case and render a valid decree, where both sides 
submit to the jurisdiction, even though there might 
have been an adequate remedy at law; and whether 
errors of procedure under those circumstances would 
render the decree void. 

It will be seen that most of the definitions therein 
and statements relate to courts of general jurisdiction, 
proceeding according to common law. 

Where the opinion mentions limited jurisdiction or 
statutory jurisdiction at all, the statements tend to sup- 
port the contentions of the applicants for prohibition 
in the Crill case. The court in said case of Malone vs. 
Meres, says: 

“The defendant appeared generally in the case, 
and merely demanded ‘full and strict proof’,” 109 
So. 688. 

In the Crill case, the defendants appeared specially 
and attacked the jurisdiction in the beginning, and the 
case was a special statutory proceeding. 

Without going into the matter more in detail, it 
would seem that the above statement would be suf- 
ficient to show that the said case had no particular 
bearing upon the Crill decision. 

In the case of Lovett vs. Lovett, 112 So. 768, we 
again have an equity suit within the general powers 
of a court of equity. This case, in the judgment of the 
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writer, is not particularly in point, and has no immed- 
iate bearing on the Crill case, except that it contains 
some general observations upon the law of jurisdic- 
tion, many of which are not involved in the actual de- 
cision. 

It is desired by the writer to state at the outset, 
however, that the Supreme Court states one proposi- 
tion in discussing jurisdiction, which is clearly con- 
trary to the Crill case, and supports the contentions of 
the applicants therein for prohibition. In the first 
place, in the Lovett case, the Supreme Court said: 

“Parties and the subject matter of the particu- 
lar case must be brought before the court, in such 
a way that it acquires the jurisdiction and the 
power to act.” 

The “subject matter” there referred to is used in 
the sense of the property involved, because the court 
immediately afterwards says “ * * * the property, if 
that be the subject matter of the action, must be with- 
in such jurisdiction. * * * ” 

The entire statement above is quoted from Brown 
on Jurisdiction, Sections 2 and 9. 

Brown was not there discussing statutory proceed- 
ings, nor prohibition proceedings, but general juris- 
diction. 

The Florida court, however, on the next page (776), 
in stating the elements of jurisdiction, says: 

“« * * * When the case is one in rem, the court 
must have judicial power or control over the res, 
the thing which is the subject of the controversy. 
This, then, in a general way, is what we mean 
when we say that a court has jurisdiction of the 
subject matter and the parties to the cause.” 

The court had already enumerated some other re- 
quirements above. 

Now the above statement embodies exactly the con- 


tention made by the applicants for prohibition in the 
Crill case. 


The Supreme Court, however, notwithstanding the 
above statement in the Lovett case as to an action in 
rem, stated in the Crill case that the statute giving the 
power to take the property in eminent domain pro- 
ceedings did not confer jurisdiction. It seems impossi- 
ble to understand where the power over the property 
and the authority to adjudge that it be taken comes 
from, if the statute creating the right is void, or if the 
statute does not cover the kind of property involved. 


The Lovett case involved a partition suit in Chan- 
cery, and after the discussion of various questions of 
procedure and the effect of various defects in plead- 
ings, the matter finally decided by the court was that: 

« * * * The fundamental error in this case was 
the failure to bring in, as parties defendant to the 
counterclaim set up in the answer of George Al- 
len, the two minor co-defendants. * * * ” 

The court then went on to state that the error could 


38 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


be cured upon certain conditions and if certain things 
were done within a prescribed time. 

The court overruled various contentions as to lack 
of jurisdiction on account of defects in pleadings and 
procedure. 

As far as the Lovett case touched the Crill case, it 
was in conflict with the Crill decision, but it only 
touched that case in its definition of the requirements 
for jurisdiction in an action in rem. 

SPELLING, IN CERTAIN SECTIONS, DOES NOT 
SUPPORT THE CRILL DECISION 


While in the opinion in the the Crill case, numer- 
ous sections in Spelling are cited as authority, those 
very sections contradict or differ in different places in 
their statement of the law; although they are cited in- 
discriminately regardless of this conflict. 

For instance, the court cites Sec. 1725-1726, among 
others. 

Yet it is stated, among other things, in said sec- 
tions: 

“But the sounder doctrine and that sustained by 
the great preponderance of authority is to the ef- 
fect that prohibition only lies where the court 
either lacks jurisdiction of the subject-matter, or 
having jurisdiction exceeds it in some incidental 
matter or in rendering judgment, and no appeal 
or writ of error or other remedy is available at all, 
or if available is inadequate to meet the emergen- 
cies of the case, or to afford to redress to which 
the injured party is entitled. * * * * (Sec 1725). 

“Sec. 1726. Excess of Jurisdiction as a Ground 
of Relief.—The writ of prohibition lies to restrain 
any unauthorized proceedings by an inferior tri- 
bunal, in a cause of which it has jurisdiction, as 
well as where the cause is without its jurisdiction. 
Thus, where a judgment is rendered for defend- 
ant, and plaintiff moves for a new trial, and be- 
fore his motion is disposed of the court adjourns 
over to a certain date, and when such date arrives 
the judge is absent and the session fails, and sub- 
sequently the judge sets aside the judgment and 
orders a new trial, and at a subsequent term de- 
fendant moves to strike the case from the docket, 
on a suggestion that the judgment had become fin- 
al before the court undertook to set same aside, 
which motion is denied, the appellate court will 
grant a writ of prohibition to prevent the circuit 
judge from taking further jurisdiction of the 
cause. So where a suit against the commonwealth 
remains in court in violation of law, a writ of pro- 
hibition will issue, though the term of the judge 
against whom the writ is prayed expires before 
the writ issues. And under a statute clearly for- 
bidding the taking of a dwelling-house, by a rail- 
road under condemnation proceedings, a judge, 
by ordering that a dwelling-house may be taken, 


exceeds his powers, and may be restrained by writ 
of prohibition.” 

To the last proposition above is cited the case of 
McConiha vs. Guthrie (W. Va.) which thé Florida 
Court actually cites and quotes as supporting the Crill 
decision. 


TWO RECENTLY DECIDED FLORIDA CASES 


In the case of State vs. Rowe, Circuit Judge (1928), 
118 So. 5, which was a case of original prohibi- 
tion in the Supreme Court, a writ of prohibition was 
denied upon a demurrer to the suggestion. 

The prohibition was sought to prevent proceedings 
before the Circuit Judge, on account of the prejudice 
of the judge, which would prevent a fair trial of the 
case. 

Affidavits to disqualify the Judge under the sta- 
tutes had been filed in the Circuit Court. 

The disqualifying affidavits were filed, purporting 
to be in accordance with Chapter 9276, Laws of 1923. 

The statute provides that where the affidavits state 
certain facts and abilities and a certificate of counsel 
is filed, and certain supporting affidavits are filed 
therewith, that the judge shall proceed no further, but 
another judge shall be designated, in a certain man- 
ner, to proceed with the trial of the cases. 

The Circuit Judge held that the affidavits which 
were filed did not comply with the statute as he con- 
strued it, and, therefore, that he was not disqualified 
nor prevented from proceeding further in the case. 

The Supreme Court held that if the allegations of 
the affidavits are legally insufficient to show preju- 
dice, the trial judge should deny the application, and 
that such judge may determine the legal sufficiency of 
such affidavits under the statute, but cannot adjudi- 
cate the truth thereof. 


The Supreme Court held that the affidavits in that 
case were insufficient in certain particulars and that 
the decision to that effect by the Circuit Court was 
correct. 


The writ of prohibition was denied upon the de- 
murrer to the suggestion. 


There we have an express ruling that a judge of 
an inferior court, may pass upon the law and construe 
a statute as to his own jurisdiction, deciding in favor 
of his jurisdiction, where his decision is correct. 


On the other hand, we have, in the case of Brown, 
et al. vs. Rowe, Circuit Judge, 118 So. 9, a de- 
cision by the Supreme Court of Florida, upon original 
application for prohibition, an instance where the Su- 
preme Court has held that where the disqualifying 
affidavits are, in substance, legal, adequate and suf- 
ficient, under the statute, yet the Judge of the Circuit 
Court held to the contrary, because he concluded the 
affidavits were not duly filed, and that the grounds 
therein were insufficient, that prohibition would is- 
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sue, and the Judge’s decision in favor of his own juris- 
diction and qualification would not give him immunity 
against such a writ. 

The jurisdiction to’decide the question of jurisdic- 
tion did not give the power to decide wrongly. 

In other words, in the two cases above, we have a 
clear demonstration that a decision by the lower court 
in favor of its own jurisdiction, is not the test of its 
jurisdiction, and does not prevent the issuance of a writ 
of prohibition, but the test is whether the decision of 
the lower court, was correct upon those questions. 

See also Gates et al. vs. Rowe, 118 So. 10. 

A REVIEW OF THE REMAINING FLORIDA DE- 

CISIONS IN PROHIBITION PROCEEDINGS 


Several of the Florida prohibition cases have here- 
tofore been reviewed in the course of this discussion. 
They will not be again discussed here, but all other 
cases in the Florida Supreme Court which the author 
has found, will now be analyzed. 

The Supreme Court of Florida has expressly over- 
ruled propositions exactly similar to those set up in the 
demurrer of the Circuit Judge in the Crill case. 

In the case of State v. White, there was a demurrer 
interposed, setting up grounds exactly like those in the 
Ist to the 4th grounds of demurrer, inclusive, of the 
Circuit Judge in this case. (See the demurrer in said 
case, 40 Fla. 309-310). 

The substance of the grounds there, were that there 
was no ground for writ of prohibition, that the Cir- 
cuit Court was a Court of general jurisdiction and had 
jurisdiction of the subject matter, and that it had not 
exceeded its jurisdiction, and if there were errors they 
could be corrected on appeal, which was the proper 
remedy. 

The Court overruled the demurrer. 

It would seem in that case that the Supreme Court 
would have had jurisdiction on an appeal to have cor- 
rected the errors in the court below; but that the case 
had already been’ before the Supreme Court upon a 
prior appeal, and the Court had finally settled certain 
questions. Thereafter, the Circuit Court, in spite of 
the decision of the Supreme Court, had made an order 
allowing the filing of a bill of review to review the en- 
tire decree, whereas the Supreme Court had permit- 
ted such a bill relating only to certain features of the 
decree and only as to newly discovered matters. The 
Supreme Court therefore held that the Circuit Court 
was going beyond its jurisdiction and power in the 
case, and to the extent of that excess the writ of pro- 
hibition would be issued. 

State v. White, 40 Fla. 297, 319-321. 

Prohibition was more adequate than an appeal. 
In that case it would have been oppressive, inconven- 
ient, unjust and improper that the party who had pre- 
viously prevailed in the Supreme Court should have to 
take another appeal later to have the Supreme Court 
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reiterate what it had previously decided merely be- 
cause the Circuit Judge was proceeding with an order 
which in part conflicted with the previous decision of 
the Supreme Court; and the Court held upon the de- 
murrer to the suggestion for a writ of prohibition that 
the suggestion was sufficient, and overruled the de- 
murrer. 

Now the Circuit Judge was merely erroneously 
construing the effect of an order of the Supreme Court. 

He had power to construe such decisions in cases 
appealed from his court. 

Another important point held in said case of State 
v. White is embodied in the express statement of the 
court, that a writ of prohibition need not be refused, 
because it cannot be granted to the full extent prayed 
in the suggestion. 

The foregoing case of State v. White was decided 
by said Court with knowledge of its previous decision 
in the case of State v. Hocker, 33 Fla. 283, because it 
cited that case in its opinion, text 40 Florida 321. 

In said case of State v. Hocker, the question which 
arose on an application for a writ of prohibition was 
one of venue and not of jurisdiction. 

In that case a corporation was sued in the Circuit 
Court and objections made as to the county in which 
it was sued. The matter revolved around the question 
of where the corporation had its place of business, 
agents, etc., and where certain individual joint de- 
fendants resided. The substance of the ruling of the 
court was that the question involved was one of venue, 
and if the defendants properly objected to the place 
where they were sued, that it was not a question of 
jurisdiction of the Circuit Court over the kind of case, 
and over the parties involved, but was a question of 
the place of bringing the suit, and if the court erred in 
trying the case, the matter could be corrected upon 
writ of error. 

In that case, of course, there would be a writ of er- 
ror with a supersedeas, which distinguishes it from 
the Crill case. 

In White vs. State, supra, the existing remedy by 
appeal did not prevent prohibition. 

In the Crill case the contention was that the State 
Road Department had not the power and authority 
which it was attempting to exercise under this sta- 
tute, and that no Circuit Court had jurisdiction of the 
proceeding, and that there was no valid proceeding. 

In addition to the above contention there could be 
no relief upon a writ of error, if the petitioner desired 
to prevent it. 

The Supreme Court of Florida since the case of 
State v. White, has at least twice laid down the same 
principles, once in 1913 in the case of State ex rel. v. 
Whitney, and again in 1922 in State ex rel v. Davis. 

In the Whitney case it was held that prohibition 
lies to restrain an excess of jurisdiction, as well as to 
prevent a proceeding in a case where the court has no 
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jurisdiction; and where an application for prohibition 
is too broad the court may limit the writ to so much as 
is proper to be granted. 

In that case the Circuit Court was attempting to 
pass upon the validity of bankruptcy proceedings in 
the United States Court, although the Supreme Court 
of Florida had already held that that question could 
not be collaterally raised in the proceeding. 

The court held that that part of the proceeding in 
the lower court was in excess of its powers, and that 
the issue of a writ of prohibition to that extent would 
be justified. 

State ex. rel v. Whitney, 63 Southern 299. 

In the said Davis case, where a Circuit Judge is- 
sued a rule in contempt proceedings charging a person 
with violating an order of the Court, and there was no 
such valid order of the court or judge violated, that the 
court would issue a writ of prohibition. 

State ex. rel v. Davis, 91 So. 267. 

In both of the above cases the Circuit Court had 
general jurisdiction of the kind of questions involved, 
or had jurisdiction generally of the cases and parties in 
which the particular procedure arose; but the Supreme 
Court held that prohibition was nevertheless proper. 

It would seem that if prohibition would issue to 
prevent contempt proceedings for violating an invalid 
order of the court, or because there was no valid or- 
der, that prohibition would be proper to prevent pro- 
ceedings and jurisdiction in a statutory proceeding 
under an invalid statute. 

In Sherlock vs. City of Jacksonville, 17 Fla. 93, the 
court stated obiter certain generalities, quoted largely 
from High’s Extraordinary Legal Remedies, much of 
which was mere incidental statement not necessary to 
the decision. 

The writ was sought to prohibit prosecution in a 
municipal court for keeping a disorderly house, under 
a statute which the petitioner claimed was void. 

What was actually decided in the case was that the 
writ was really sought against the city court, but the 
case was out of that court because already appealed to 
and in the Circuit Court, whose jurisdiction was not 
attacked and against. which the writ was not sought; 
and it would be presumed that said Circuit Court 
would reverse the City Court if the ordinance was void, 
or if there was no jurisdiction. 

The case was decided upon demurrer to the sug- 
gestion. 

The court expressly says the law relating to the 
scope of this writ “must be sought for in the archives 
of the common law.” 

The court also lays down the rule that the writ will 
issue “ * * * where an inferior court assumes to exer- 
cise a power which is beyond its jurisdiction, or to 
proceed in a manner not warranted by law.” It does 
not issue for the redress of grievances which may be 
had in the ordinary course of judicial proceeding, by 


appeal or writ of error (not mentioning extraordinary 
equitable legal remedies). 

In Singer Manufacturing Co. vs. Spratt, et al., 20 
Fla. 122, the case was on appeal from the Circuit 
Court which had dismissed the rule because of the in- 
sufficiency of the suggestion for prohibition. 

The Supreme Court held that the Circuit Court haa 
no authority to issue prohibition writs (under the Con- 
stitution of 1868) in an original proceeding. 

The suggestion in the Circuit Court alleged that a 
justice of the peace was exceeding his jurisdiction, be- 
cause an action of assumpsit brought in his court real- 
ly involved right of possession and title to real estate. 
The Supreme Court did not sustain this view. 

It affirmed the Circuit Court’s refusal to issue the 
writ. 

It held that such refusal by the Circuit Court was 
a final judgment from which an appeal could be taken. 

In the case of State vs. McClellan (1889), 25 Fla. 
88, a demurrer to a writ of prohibition was overruled, 
but with no discussion of any of the law relative to the 
writ of prohibition, and without citation of any au- 
thorities upon the subject. 

In the opinion of the writer of this article, the 
law of prohibition was properly and correctly applied 
in'that case, in the opinion by Judge Rainey. 

The head note to the case is as follows: 

“The seventh section of the delinquent tenant 
act, chapter 3248, Laws of 1881, Sec. 24, p. 705, 
McClellan’s Digest, was, in so far as it authorized 
the Circuit Court to try de novo, or, in other 
words, as an original cause and anew upon its 
merits, a case appealed under such statute, from 
a judgment of the County Judge, inconsistent with 
Sections 8 and 10, of Article VI, of the Constitu- 
tion, of 1868, as amended in 1875, and inoper- 
ative. The purpose and effect of the Section 10, 
of Article VI, was that the appeal in such cases 
should be to the appellate and not to the original 
jurisdiction of the Circuit Court, State ex rel. vs. 
King, 20 Fla., 399, approved.” 

The Circuit Judge, without determining the cause 
on the record, proceeded to a trial de novo. 

Demurrer to the suggestion overruled on ground 
that statute is unconstitutional as giving an original 
jurisdiction to the Circuit Court in what should be 
merely an appeal case. 

In the Circuit Court, a jury had been called and 
the case was tried and a verdict rendered, and the ap- 
plication was made to the Supreme Court to prohibit 
the issuance of a writ of dispossession upon such ver- 
dict, which the applicant alleged was about to be is- 
sued. 

This case involves a most important principle of 
the law of prohibition, although it is not mentioned or 
discussed in the opinion. 

The Circuit Court had jurisdiction of the case on 
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an appeal. The court, however, was proceeding in vio- 
lation of law in the case of which it had jurisdiction. 

The Circuit Court had complete power and author- 
ity to decide the case before it. It had the power and 
authority and jurisdiction to pass upon the question of 
whether the statute requiring it to proceed de novo 
would be constitutional. It had power to interpret the 
statute, and pass upon its constitutionality, and decid- 
ed in favor of the method of procedure which it adopt- 
ed. 

It might just as properly have been said in the Mc- 
Millan case, as in the Crill case, that if the court de- 
cided incorrectly upon any of those matters, and er- 
roneously followed the wrong procedure, that these 
were mere matters of error of judgment of the law and 
could be corrected by certiorari or appeal or writ of 
error; especially as the case had proceeded to a verdict. 

The decision was correct. The Circuit Court was 
proceeding upon a basic error of law, which went to 
the root of the case, and would make its judgment in 
the appellate proceeding invalid, because it was mis- 
construing a statute and the Constitution upon the 
question of its proper procedure; although the statute 
in question related peculiarly to the procedure of the 
Circuit Court, and although said court had complete 
power and authority to construe the statute and ad- 
judicate the law. 

There might have been two or three kinds of pro- 
cedure available, but prohibition was the most ade- 
quate, the most prompt, and the most efficacious, and 
the decision by the Supreme Court was wise and prac- 
tical while technically correct. 

In ease of State vs. Smith, a prohibition was sought 
in the Supreme Court of Florida (1893), to prevent a 
Justice of the Peace from proceeding in a case, in ac- 
cordance with the opinion and order of the Circuit 
Court, rendered upon an appeal in a replevin case, said 
appeal being to said Circuit Court from the judgment 
of said Justice of the Peace. 

In the original réplevin case, there had been a mo- 
tion to quash the proceedings on account of defects in 
the affidavit and bond, and thereupon the plaintiffs 
had moved to amend the affidavit and bond, which mo- 
tion was denied by the Justice of the Peace, who there- 
upon ordered the goods to be returned to the defendant, 
and entered a judgment for the value of the goods and 
costs. 

The replevin statute expressly provided that: 

“Pleadings and proceedings in replevin shall 
be amendable as in other actions, and no motion to 
dismiss a replevin suit or quash the execution of 
the writ shall be granted if application be made to 
amend in the particular objected. * * * ” 

32 Fla. 476; p. 477. 

The Circuit Court affirmed the judgment, dismiss- 
ing the replevin suit, notwithstanding said statute, but 
ordered that the Justice of the Peace proceed in a cer- 


tain manner, including certain changes to be made in 
the judgment to correct errors. 

It was sought to prohibit the Justice of the Peace 
from doing anything but dismissing the proceeding up- 
on the ground that it had been held that he had no 
jurisdiction of the suit in replevin on account of the 
defects in the affidavit and bond, except to quash the 
proceeding, and that the Circuit Court had no author- 
ity to order the Justice of the Peace to do more than 
that. 

The Supreme Court refused the writ of prohibition, 
because it held that both the Circuit Court and the Jus- 
tice of the Peace had been in error in holding that the 
defects in the allegations of the affidavit and bond de- 
prived the court of jurisdiction: It held that the de- 
fects were expressly amendable under the statute. 

The court further held that since the Justice of the 
Peace actually had jurisdiction under a proper con- 
struction of the law, that the order of the Circuit 
Court which had appellate jurisdiction, was not in vio- 
lation of law for want of jurisdiction. 

The court, however, distinguished that case under 
that statute from the case of Hays vs. McNealy, say- 
ing: 

“It is not a case of the class to which Hays vs. 
McNealy, 16 Fla., 409, belongs, where the aver- 
ment of certain facts must appear on the record 
in order to show jurisdiction, and if there is an 
absence of such averment, the entire proceeding 
is coram non judice, and is absolutely void. The 
very purpose of the statute was to avoid dismissals 
on account of these defects, and require the court 
to proceed and do substantial justice on the de- 
fects being amended. The language is plain and 
will not sustain an interpretation that excludes the 
amendment of an affidavit which is defective in 
its statements; and there is nothing in the spirit 
or words of the Constitution that militates against 
the authority of the Legislature to confer the pow- 
er which is given to amend.” 

32 Fia. 476; p. 480. 

The court went on to say that the writ of prohibi- 
tion could not take the place of a writ of error for mat- 
ters of procedure and that the appeal had been taken 
to the Circuit Court which was the proper court. 

The Justice of the Peace had jurisdiction, although 
his own decision and the decision of the Circuit Court 
had been against the jurisdiction upon the defective 
affidavit and bond. 

However, the defects were those of allegation un- 
der a valid statute, and were, thereunder, amendable 
and application to amend had been made. 

The case was not one resting upon the invalidity 
of a basic statute. The Supreme Court expressly said 
that: 


“Tf it were the law that the defect in the affi- - 


davit is fatal to the Justice’s. jurisdiction of the 
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case, We might have to consider the question whe- 
ther or not there was judicial power in the Jus- 
tice to do more than dismiss the proceedings. 
* * * 

State vs. Smith, 32 Fla. 476, 479, 480. 

In the case of State vs. Malone, from which the 
Florida Supreme Court quoted in the Crill case, and 
which was decided in 1898, 40th Fla. 130, the question 
involved in the Circuit Court was whether, under the 
statutes at that time, a writ of summons ad respond- 
endum could be served on the defendant in a county 
outside of the territorial limits of the second circuit, 
in which circuit suit was brought. 

The suit had been brought by Bloxham, as Gover- 
nor, upon a bond given by one Collins as State Treas- 
urer. The Circuit Court having overruled a motion fil- 
ed upon a special appearance to quash the service, be- 
cause it was made outside of the second judicial cir- 
cuit, a writ of prohibition was sought in the Supreme 
Court to prevent the Circuit Court from proceeding 
further. 

The court held, in substance, that as the Circuit 
Court, under its general jurisdiction, had jurisdiction 
of the class of cases, which included the case in ques- 
tion, to-wit, a suit upon a bond, and the objection did 
not go to the jurisdiction of the court over the case, or 
to its powers therein, but went only to the question of 
whether service was validly made upon the particular 
defendant, that this question was one of procedural 
detail, and that a circuit court has power to pass upon 
questions of service of its own process, and that pro- 
hibition should not issue. 

It is in that case that the court quoted from the 
McConiha case, which quotation the Supreme Court 
copied from the Malone case in the Crill case. 

The McConiha case, at that point, was referring, 
like the Florida court in the Malone case, to questions 
of service of process and of pleadings. 

Now, it is to be observed in the Malone case that 
the court was proceeding as a court of general juris- 
diction, and according to the courts of the common law 
upon an action upon bond, and was not proceeding in 
a statutory suit in rem, where the existence of the pro- 
ceeding depends upon the existence of the statute. 

The Florida court in the Malone case stated a num- 
ber of propositions copied from other cases, which 
were not the common law. 

If the matter is traced, it will be found, in the 
opinion of the writer of this article, that much of the 
error stated in the decisions can be traced to confusing 
or obscure methods of statement in High on Extra- 
ordinary Remedies, and perhaps other text books. 

The court states in the Malone case the following 
two propositions which were not necessarily correct 
at common law: 

« * * * The fact that a question of jurisdiction 
of the defendant is incidentally raised in an action 


does not present a sufficient cause for granting a 


writ of prohibition, 
and further 
“Tf it be conceded that the decision was wrong, 
which is not intimated, it would afford no ground 
for the issuance of a writ of prohibition as the 
remedy to correct such an erroneous ruling is plain 
and adequate by writ of error. * * * ” 

If we re-examine the Parks case, where the Board 
of State Law Examiners was involved, we see that the 
court entirely departed from the rules above stated. 

In the Parks case, the court had jurisdiction of the 
class of suit involved and the questions involved, and 
the defendants had been served. The question then in- 
cidentally arose as to whether the court had jurisdic- 
tion to try the case in that county, when the Board, 
as an official Board, functioned in Leon County. 

The incidental question, therefore, was whether the 
court had jurisdiction of the defendants. 

According to the Malone case, a prohibition would 
not have issued, and especially as there was a remedy 
by writ of error, with a supersedeas. 

But the Supreme Court did not apply those rules 
in the Parks case. 

In the case of State vs. Phillips, 59 Southern, 241 
(1912), the Supreme Court of Florida had before it a 
case on writ of error to the Circuit Court for Duval 
County, which Circuit Court had refused a writ of pro- 
hibition against the County Judge to prevent his pro- 
ceeding as County Judge, with an action of unlawful 
detention of real estate. 

The petition claims that the County Judge had no 
jurisdiction to entertain suit or pronounce judgment 
and that the action involved simply the boundary line 
between two adjacent lots. 

The Circuit Judge sustained the demurrer to the 
petition for prohibition. 

The Supreme Court held that, under the provisions 
of the Florida Constitution, when a County Court is 
established, the jurisdiction of the County Judge is 
suspended in all cases in which jurisdiction is confer- 
red upon the County Court, and in this instance, all 
cases at law involving demands up to $500.00 are with- 
in the exclusive jurisdiction of the County Court; and 
furthermore it was held that the action of unlawful de- 
tainer in question, so essentially involved a disputed 
boundary line between pieces of real estate, that the 
case came within the jurisdiction of the Circuit Court 
under the provisions of the Florida Constitution. 

The Supreme Court reversed the judgment of the 
Circuit Court and ordered the issuance of a writ of 
prohibition against the County Judge. 

It might have been said in that case, as was said 
in the case of Crill vs. State Road Department, with 
relation to “condemnation suits,” that a County Judge 
had always had jurisdiction of a class of cases, known 
as unlawful detainer cases; and when a question arose 
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in a case within that class, or brought as one of that 
class, the County Judge had jurisdiction to pass upon 
the question of whether it was properly a case of un- 
lawful detainer or not, or whether it is a case involving 
title and boundaries to real estate and within the juris- 
diction of the Circuit Court. These questions very fre- 
quently have to be decided by County Judges. 

It might also have been said that where an unlaw- 
ful detainer case was brought in the County Judge’s 
Court, that the County Judge having always had juris- 
diction of unlawful detainer cases, and, therefore, of 
the subject matter, had power to construe the provis- 
ions of the Florida Constitution, in connection with 
the statute creating a County court, to determine 
whether such unlawful detainer case was still within 
the jurisdiction of the County Judge, concurrently 
with—the County Court, or was in the jurisdiction of 
the County Court exclusively, of which he was also a 
judge; and that an errov in construing the statute or 
the constitution as to the new court in a case within 
the class of which he had always had jurisdiction, 
would be merely an error upon a point of law, even 
though his decision as to his jurisdiction were wrong, 
and the error should be corrected by appeal or writ of 
error, and the remedy would not be by prohibition. 

The Supreme Court, however, did not hold that, but 
reversed the Circuit Court for not issuing the writ of 
prohibition. 

In the case of Owen vs. Bond (1922), 91 Southern, 
686, a writ of prohibition was sought in the Circuit 
Court to prevent the city counsel of the City of Jack- 
sonville from trying the Chief of Police for dismissal 
on charges brought by the Mayor. 

The applicants contended that the trial was judicial 
and as such beyond the jurisdiction and powers of the 
counsel. 

’ The Circuit Court issued a writ of prohibition, 
which was reversed by the Supreme Court, upon the 
ground that the said trial or inquiry is not judicial or 
quasi judicial but involved administrative functions of 
the city officials. 

In the case of ex parte Peaden (1924), 102 So. 160, 
there was involved an original application for writ of 
prohibition to prevent the Circuit Court from taking 
testimony as to the truth of a sworn answer in a con- 
tempt proceeding, which answer directly denied the 
alleged contempt. 

The contention was upon the part of the applicants 
that a denial in an answer under oath entitled the de- 
fendant in the contempt proceeding to be discharged. 

The court held that the alleged contempt appeared 
to consist of continued violation of an injunction order 
of the Circuit Court, and, therefore, the application 
for the writ of prohibition was denied. 

The exact ground of the decision is not clear from 
the statement in the opinion. It is probably to be infer- 
red however, that the charge of contempt was that acts 


in violation of the injunction were not only done, but 
were continuously being done, whereas the answer de- 
nied the past violations and not those which would be 
continuously occurring. 

This conclusion, however, upon the part of the 
writer is a mere matter of surmise, and may not be 
correct, especially in the light of the head note written 
by the court, which states that a circuit court will not 
be prohibited from taking testimony as to the truth of 
such denials under oath in a contempt proceeding 
charging affirmative violation of an injunction of the 
court. 

In the case of State v. Robles, Circuit Judge, 
(1918), 78 So. 981, a case of original prohibition was 
involved. The head note to the case sufficiently states 
the facts and questions: 

“Where a joint suit at law in assumpsit to re- 
cover upon a joint promissory note is instituted 
against two or more parties makers of such note, 
and one of such parties subsequently dies, the 
trial judge, under our statutes, has no jurisdic- 
tion or power to enter an order in such case to 
the effect that said cause be separated and should 
continue as two separate actions, the one against 
the surviving defendants, and the other against 
the personal representatives of such deceased de- 
fendant, and requiring the personal representa- 
tives of such deceased defendant to appear and 
plead to the declaration in said cause, and that 
said cause proceed against such personal repre- 
sentatives as a separate suit against them in their 
representative capacity, and that said original 
cause shall proceed against the surviving defend- 
ants as a separate action from the one carved out 
of it against such personal representatives of 
such deceased defendant, and prohibition will lie 
to stop such unauthorized procedure.” 

A demurrer to the suggestion for a writ of prohi- 
bition was overruled and a peremptory writ was issued, 
but no discussion of the law of prohibition was set 
forth in the opinion, and no authorities upon the sub- 
ject were cited. 

The opinion of the writer is the decision was cor- 
rect, as far as the case can be judged from the report. 
It is to be observed, however, that the court issued a 
writ of prohibition to a Circuit Judge, not upon the 
principles stated in the case of Crill v. State Road De- 
partment, but in conflict therewith. 


In the said Robles case, there was an action of law 
in assumpsit upon a promissory note, pending in the 
Circuit Court. 


The Circuit Court had jurisdiction of the class of 
cases known as assumpsit suits upon promissory notes. 
In fact, the case was pending in that court and within 
its jurisdiction, and the parties were within the juris- ; 
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diction for some time previous to the proceedings in 
question. 

Upon the death of one of the defendants, however, 
the Circuit Judge in the case over which he had juris- 
diction, erred in his judgment of the law governing the 
further procedure in the case, as well as his powers 
therein. 

The case was an ordinary action of assumpsit in 
which there can be a writ of error, with a supersedeas. 

The Supreme Court of Florida, however, did not 
act upon the rule which it has sometimes stated, and 
which it has frequently failed to supply. 

In the Crill case, the contention was made that the 
statute conferring the right of eminent domain was 
void, and that, correctly interpreted, it did not cover 
part of the property, and there was no power to en- 
tertain the suit, nor ever to enter a valid judgment 
against the property, either in that case or in any case 
brought under the statute. 

The court held that as, (according to its view), the 
statute attacked did not go to the jurisdiction of the 
court, that prohibition did not issue. 

But, in the Robles case above, the court wisely and 
correctly apparently took the view that in proceedings 
which could never result in a valid judgment, on ac- 
count of basic errors going to the very substance of 
the proceeding, that the matter should be stopped in its 
inception, rather than that parties should have to have 
long litigation and great expense and labor, until a 
final judgment, appeal or writ of error. In the Robles 
case, the proper functions of a writ of prohibition were 
perceived, and the writ was issued, although there was 
no defective basic statute, as in the Crill case, but the 
court was committing errors of procedure in an as- 
sumpsit suit within its jurisdiction. 

In the case of White v. State (1919), (81 So. 639), 
there was a writ of error to the Circuit Court, which 
court had issued a writ of prohibition to the Judge of 
the County Court, on account of a judgment in an ac- 
tion of replevin in said County Court, the value of the 
property sought to be recovered being stated as 
$300.00, and the damages for detention being stated as 
$500.00. The value of the property fixed in the judg- 
ment was $300.00 and the damages $200.00, making 
a total of $500.00. 

The Supreme Court reversed the judgment of the 
Circuit Court. 

The basis of the decision seems to have been that 
the judgment had already been rendered, and there was 
an adequate remedy at law by ordinary appellate pro- 
cedure. 

The court stated that the proofs made and the ver- 
dict and judgment did not show that the property and 
the damages exceeded the amount of $500.00, which 
was the limit of the court’s jurisdiction, and moreover 
the judgment having been already rendered, there was 
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a statutory proceeding provided by affidavit of illegal- 
ity when execution is issued if the enforcement thereof 
be illegal; and there is adequate remedy by appellate 
proceeding if the judgment be erroneous. 

The court states that no objection to the pleadings 
was made. 

The decision is not entirely clear from the opinion, 
other than that the application for prohibition is too 
late after judgment (although this was not a binding 
rule at common law). 

It is not clear what is meant by the statement, 
“but no objection to the pleadings was made”, in 
view of the doctrine stated by the Circuit Court and 
prevailing in Florida that no objection need first be 
made in a case as a basis for applying for a writ of 
prohibition. 

Apparently the substance of the decision is that 
the actual values and damages found did not exceed 
$500.00 and the application was too late after judg- 
ment. 

In the case of State v. Railroad Commissioners, 
(1920), 87 So. 444, there was an original prohibition 
application before the Supreme Court of Florida to 
prevent the Railroad Commissioners from fixing cer- 
tain rates to be charged on street railways in the City 
of Pensacola, on the alleged ground that such regu- 
lation is beyond the power of the railroad commis- 
sion. 

A writ of prohibition was refused on the ground 
that the writ is available only against judicial tribun- 
als, or officers exercising judicial or quasi judicial 
powers, and that the writ will not lie against minis- 
terial, executive, or legislative officers, not exercising 
judicial powers, and that the railroad commission, in 
fixing rates, exercises a quasi legislative power, and 
not judicial powers; and that the court would not is- 
sue a writ of prohibition to inquire into the exercise 
of its powers or their validity under the above rule. 

In the case of Wright v. Worth (1922), there was 
a case on writ of error before the Supreme Court 
from a refusal of the Circuit Court for Hillsborough 
County to issue a writ of prohibition, prohibiting the 
municipal judge of the City of Tampa, from enter- 
taining a prosecution wnder a city ordinance, making 
unlawful the custody of intoxicating liquors, or the 
sale thereof within the city, etc. 

It does not appear why the remedy by habeas cor- 
pus would not have been available under the habeas 
corpus decisions of the Supreme Court of Floirda, if, 
as claimed by the defendant in the Circuit Court, the 
city ordinance was invalid. 

Presumably also, there would have been adequate 
remedy by appellate proceedings after conviction (if 
such remedy is ever adequate). 

The rule thereupon stated in the case of Crill vs. 
State Road Department was not applied, but the court 


| 
pets 
24 
| 
| 
| 
| 
| 
A 
} 
| 
| 
| } 
i 
if 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 45 


went into the merits of the question and fully discussed 
them, including the constitutionality of the statute, 
creating the crime, and the decision of the Circuit 
Court denying the writ, was affirmed. 

The ordinance in question, as quoted in the opinion, 
created a crime, but did not refer to the municipal 
court. 

It is to be judged from the report that the city char- 
ter of the City of Tampa conferred general jurisdic- 
tion of that class of cases upon the municipal court. 

Thus we have a parallel instance to that involved in 
the Crill case. 

The basic statute creating the right of eminent do- 
main and the proceeding itself, was attacked in the 
Crill case. The court refused to pass upon its consti- 
tutionality or to interpret it, claiming that the statute 
did not confer the jurisdiction. 

The practice in the Supreme Court, however, in said 
Worth case above, is really correct according to the 
doctrine of the common law, although the court does 
not discuss the law of prohibition therein, nor cite any 
authority. 

In the case of State vs. Barrs, the Supreme Court 
prohibited the Judge of the Civil Court of Record for 
Duval County, from interpreting a statute as to the 
jurisdiction of his court, according to his views, in a 
case in which the civil court had jurisdiction of the 
“subject matter.” (1924), 99 So. 668. 

In said Barrs case the very question in issue was, 
was a certain amount of money subject to the powers 
of the court to provide in its judgment for its recovery, 
under a statute? 


In the Crill case the question was can the Circuit 
Court enter a valid judgment for the land and sand 
sought to be condemned. 

The civil court had jurisdiction of suits upon insur- 
ance policies. 


In the Barrs case, if the word “costs’’ in the statute 
conferring jurisdiction, included or meant attorney’s 
fees, the Civil Court had jurisdiction of the amount for 
which it was attempting to enter judgment; and there 
was adequate remedy by writ of error, or by certiorari, 
if Judge Barrs in the case had entered a judgment for 
an amount beyond his authority. 


Yet, in the Barrs case, where the judge had general 
jurisdiction of the subject matter of the suit, the court 
issued a writ of prohibition because he misconstrued 
his power so as to give him authority to enter a larger 
judgment than court decided he couid. The court limit- 
ed the prohibition to the amount of the attorney’s fees 
but permitting the judgment to be entered for the bal- 
ance. 

But in the Crill case where the question was can 
any property be taken in the proceeding under this 
statute, (Chapter 10,118), or can all the property 


sought to be taken thereunder be taken; or is there 
any statute; and does it include sand which is part of 
abutting land (all exactly the same kind of questions 
as in the Barrs case), the court states that prohibition 
is not the proper remedy. 

In the Barrs case, there was an adequate and com- 
plete remedy by writ of error with a supersedeas or by 
certiorari; whereas in the Crill case there was not. 

It seems impossible to reconcile this Barrs case 
with those Florida cases stating that if there is an- 
other adequate remedy, prohibition will not issue. 

In the case of State vs. Love (1926), 109 So. 197, 
the Supreme Court of Florida held that where a party 
had sued out a writ of mandamus, to require the State 
Board of Law Examiners to permit him to take a Bar 
examination, and said Board, through its acting Chair- 
man, had applied to the Supreme Court for a writ of 
prohibition, and a rule nisi had been granted, and sub- 
sequently the party seeking the mandamus io obtain 
the Bar examination, died, that the rule nisi was there- 
by discharged and the proceedings would be dismissed. 

In the case of Burrs vs. State (1926), 107 So. 249, 
the decision was upon a writ of error to the Circuit 
Court to review its judgment in issuing a writ of pro- 
hibition to the Judge of the Civil Court of Record for 
Duval County. 

The case in the Civil Court of record involved an 
action brought for damages for trespass upon real es- 
tate of the plaintiff. 

Pleas of the defendant denied the title of the plain- 
tiff, as well as the possession, and claimed title in the 
defendant, and set up estoppels relating to the title and 
boundaries of the land in question. 

The Supreme Court affirmed the decision of the 
Circuit Court, prohibiting the further proceeding in 
the Civil Court of Record. 

The court holds that as the Civil Court of Record 
has no jurisdiction of actions involving the tifles or 
boundaries of real estate, that when pleas were filed, 
putting in issue the title or boundaries, the judge of 
the Civil Court should have ordered the dismissal of 
the case for want of jurisdiction, stating his reason 
therefor. 

The language of the statute qualifying the jurisdic- 
tion of the Civil Court of Record is: “shall not have 
jurisdiction * * * of actions involving the title or 
boundaries of real estate.” Apparently, the Civil Court 
must have regarded that the action for trespass, as 
originally brought, was not an action involving the 
title or boundaries of real estate, the latter questions 
having been brought in by the pleas of the defendant. 

Now let us consider the principles applied in this 
case, as compared to the principles applied in the case 
of Crill vs. State Road Department. 

The Civil Court of Record had jurisdiction of the 
action as originally brought, to-wit, as an action for 
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damages for trespass. The amount of damages claim- 
ed was $1,000.00, which was within the jurisdiction of 
the court. The action was a personal action for dam- 
ages. 

Upon the face of the praecipe, the writ of summons, 
and the declaration therefor, there was an action 
brought which was within the jurisdiction of the court, 
and the subject matter, to-wit, the case was within the 
jurisdiction. 

The defendant, however, filed pleas, claiming title 
to the land, as well as possession, and claiming estop- 
pels as to the title. 

The Civil Court of Record thereupon had to decide 
whether, where it had jurisdiction of the action as 
brought, the defendant could devest the jurisdiction 
by the defenses which it set up in the pleas. 

Under the rules stated in the Crill case, apparently, 
there had arisen, in a case within the jurisdiction of 
the court, the question of whether certain pleas could 
change the original character of the action and could 
affect the jurisdiction of the court, having already ob- 
tained jurisdiction by the entry of the «action as 
brought. 

This involved the construction of certain provisions 
of the Florida Constitution and of the statute giving 
jurisdiction to the Civil Court of Record. 


As the court originally had jurisdiction of the case, 
and as there was another remedy, to-wit, by writ of 
error with a supersedeas, if the Civil Court incorrect- 
ly decided the statutory and constitutional questions, 
it appears somewhat difficult to perceive how the de- 
cision in that case can be reconciled with the decision 
in the case of Crill vs. State Road Department. 

The Florida Supreme Court quoted from Spelling 
upon Extraordinary Legal Remedies in the Crill case 
as follows: 

“The general rule is that the writ of prohi- 
bition will not issue to restrain an inferior judge 
from declaring the law in a particular case or do- 
ing an act when he has prima facie jurisdiction, 
however, erroneously he may decide or act.” 

Spelling cites the case of State vs. Valliant (Mo.), 
which is reviewed elsewhere in this article, and which 
case carries no weight as authority. As far as the 
author of this article has been able to find, that state- 
ment of the law is not supported by any authority any- 
where, and has never been the law anywhere in con- 
nection with the writ of prohibition. 

In the Crill case, the court says that the writ ‘only 
issues when the party seeking it is without other ade- 
quate means of redress * * * ”, and quotes from the 
Malone case, 40 Fla. 129, that it issues “where the 
ordinary remedies provided by the law are not applie- 
able or adequate.” 

The author hereof has stated elsewhere that the 


Supreme Court asserts certain rules as to prohibition, 
but acts according to others, from time to time. 

In the above Barrs case, it is difficult to under- 
stand why the ordinary appellate remedies would not 
be available, and to understand how the last quoted 
rules above from the Crill case were used or applied. 

In the judgment of the author hereof, the actual 
practice by which the Circuit Court prohibited the fur- 
ther proceeding in the Civil Court, and which was 
approved by the Supreme Court, was, according to the 
common law doctrine, the proper practice. Whenever 
some basic principle of law that goes to the root of a 
case and all similar cases, is involved, even if the case 
be within the jurisdiction of the inferior court, or with- 
in the prima facie jurisdiction of such court, prohi- 
bition may and should issue to stop the proceeding in 
its inception, and especially where the correct inter- 
pretation of the statute, and of the constitutional pro- 
visions is involved, and there is necessary a settlement 
of the question by the highest State court for the in- 
formation of all other courts in the State, so that the 
law may be uniform. 

In the case of Seaboard Railroad Company vs. Sea- 
board All Florida Railway, in the Supreme Court of 
Florida, (1926), 108 So. 675, there was an original 
application for prohibition in the Supreme Court. 

The contention was made that a Circuit Judge des- 
ignated by the Governor’s order was not authorized to 
act in Palm Beach County, because the regular judge 
of the Circuit Court was not absent and was not dis- 
qualified, and that the order was invalid, and for other 
reasons going to the authority of the judge. 

The court, in substance, held that the order desig- 
nating the outside Circuit Judge was sufficient, and 
that the objections were not well founded. Mr. Jus- 
tice Whitfield, in a separate opinion, brought out the 
fact that the authority was not challenged until it was 
done by a writ of prohibition, after verdict rendered; 
and that the relator had an adequate remedy by writ 
of error; and that, therefore, the prohibition should 
be denied. 

But prohibition was granted, after verdict, in State 
vs. McClellan, 25 Fla. 88, and State vs. Barrs, 99 So. 
668. 

The question in that case arose, with reference to 
a condemnation proceeding, which was before the Cir- 
cuit Court. 

In stating the above proposition in the opinion of 
Mr. Justice Whitfield, it does not appear from the re- 
port of the case that the point was anywhere brought 
out, that in condemnation proceedings, there is no 
right to a supersedeas upon writ of error if the pe- 
titioner pays the amount of the verdict into court. 

There were other adequate remedies in numerous 
Florida cases wherein prohibition has issued, as this 
review of cases shows. . 
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THE DEPARTURE FROM STATE VS. HOCKER 


Notwithstanding the ruling of the Supreme Court 
of Florida, in said case of State vs. Hocker, said court 
(1927), in the case of State, ex rel, vs. Parks, 113 So. 
702, held, in an original proceeding, that a writ of pro- 
hibition would issue, where it was contended that the 
proceeding had been brought in the wrong circuit. 

In that case, one Baker obtained an alternative 
writ of mandamus against the State Board of Law Lx- 
aminers, commanding said Board to receive his ap- 
plication, and permit him to take the Bar Examination, 
or to show cause why said Board should not do so. 

Certain members and the Secretary of said Board 
applied for a writ cf prohibition, and a rule was is- 
sued by the Supreme Court to show cause why the 
writ should not be issued. ; 

There was a demurrer and answer to the rule, the 
demurrer setting up that the applicants for prohibition 
had not pleaded to the jurisdiction in the Circuit 
Court, nor had such a plea been overruled; that the 
applicants had a full, speedy and complete remedy by 
way of writ of error for the ascertainment of the juris- 
diction in the mandamus proceeding. 

The contention was made by the relators in the 
Supreme Court, that they were not subject, as mem- 
bers of said Board, to suit in the Thirteenth Judicial 
Circuit, but that the mandamus suit would have to be 
brought in Leon County, the situs of the members as a 
Board, and where the official duties of the Board are 
performed. 

Now it is to be observed here that the Circuit Court 
for the Thirteenth Circuit has jurisdiction of manda- 
mus cases. As such Circuit Court, it has jurisdiction 
to determine whether the question raised is one of 
venve, or of jurisdiction, where, in a mandamus suit, 
such question is brought up. 

The Circuit Court had power and jurisdiction to 
construe the law and apply it to the facts as to the ob- 
ligations of the Examining Board and rights of the 
applicant for admission. 

In other words, the Circuit Court had jurisdiction 
of that class of cases. 

Apparently from the report of the case, the mem- 
bers of the Board had been served with process of the 
Circuit Court in a class of case within its jurisdiction. 

In said case of State vs. Hocker above mentioned, 
the Supreme Court said that a question of this char- 
acter was a mere question of venue, and not of juris- 
diction, and that there was an adequate remedy by 
writ of error, and that prohibition was not authorized. 

In the case of State vs. Parks, however, against the 
State Board of Examiners, the Supreme Court said 
that the question is one of jurisdiction. 

The court said that the alleged duties, which the 
petitioner sought to mandamus the Board to perform, 


are required to be performed at the official meeting 
place of the Board at Tallahassee. 

In State vs. Hocker above, the official residence of 
the corporation sued was in another County than that 
in which the suit was brought. 

In the Parks case, it is said that the question in- 
volves more than a matter of venue, but in the Hocker 
case, the court says that it involves only a matter of 
venue. 

Personally, the writer hereof is of the impression 
that the decision in the Parks case was correct, in that 
a question of venue becomes a question of jurisdiction, 
when timely objection is made by a defendant to the 
trial by a certain court or in a certain county, when 
he has the right to insist upon trial by another court, 
or in another county. . 

If such objection is not made, or made at the proper 
time, the question of venue is not jurisdictional. 

But in the Hocker case, there was another reason 
given for denying the writ of prohibition, which other 
reason is given by the Supreme Court in other cases, 
and was given in the Crill case, to-wit, that there was 
another adequate remedy in due course of law by writ 
of error or by some other writ. 

In the Parks case, without any explanation of what 
is meant, nor why a writ of error would not be a com- 
plete and adequate remedy, the Supreme Court of 
Florida asserts: 

“Under the circumstances of this case, a writ 
ot error from the official judgment in the manda- 
mus proceeding, awarding a peremptory writ 
thereunder, would not necessarily be a complete 
and adequate remedy.” 

In the Crill case, it appears that a supersedeas was 
not certainly available upon writ of error from final 
judgment of condemnation. In the Parks case, a super- 
sedeas could have been obtained. 

In the Crill case, the Supreme Court intimates that 
the owners of the land could obtain some extraordinary 
but unmentioned writ or writs, issuable out of the Su- 
preme Court to protect them against the final judg- 
ment. Why the same writs should not have been avail- 
able in the Parks case, where the court protected the 
State Board by writ of prohibition is not apparent to 
the writer hereof. 

It does appear to the writer, however, that the ac- 
tual practice of the Supreme Court in the Parks case 
was correct, and that the writ should have been is- 
sued, because it was apparent that any final judgment 
in the mandamus case, which could be issued against 
the Board, would be invalid, and public policy and 
economy and efficient administration of justice de- 
manded that the proceeding be prohibited, because to 
go through with a litigation and a trial to a judgment 
in the Circuit Court, in the end, must be futile and 
have no valid outcome, with merely an unnecessary 
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burden to all parties and to the court itself. 
The court, therefore, as it has frequently done, and 
in spite of its declarations or rules to the contrary, 
really applied the sound practice, and that which was 
applicable at common law, to-wit, that the existence of 
other appeliate remedies does not prevent the issuance 
of a writ of prohibition. 
In the case of Crill vs. State Road Department, 
however, the court refused a prohibition against the 
State Road Department upon the ground that there 
were other remedies, to-wit, other extraordinary writs 
available, and that being true, there was no authority 
to issue a writ of prohibition. 
The obtaining of a writ of prohibition before final 
judgment was the only certainly adequate remedy 
available, because if ony part of the defendants’ lands 
had been invaded and the timber destroyed and exca- 
vation done, even in the smallest degree, while the own- 
ers were trying to get some other remedy after judg- 
ment, such other remedy would be inadequate, and the 
constitutional rights of the owners would be violated. 
It would appear that if, in the Parks case, a writ of 
error as the Supreme Court says, “were not necessarily 
adequate,” that likewise more clearly still, it was not 
necessarily adequate, nor was any other remedy neces- 
sarily adequate in the Crill case, and such other reme- 
dies should have been no obstacle to the issuance of a 
writ of prohibition. 
In the case of South Florida Amusement & Develop- 
ment Company vs. Blanton (1928), 116 So., 869, there 
was a writ of error to the Circuit Court, the judge of 
which denied a writ of prohibition to stop the proceed- 
ing in the County Judge’s Court of Dade County, seek- 
ing to evict said Development Company from certain 
lands. 
Said Development Company denied the jurisdiction 
of the County Judge’s court in a plea, which was strick- 
en out on motion; whereupon said Development Com- 
pany applied to the Circuit Court for writ of prohi- 
bition, and upon a hearing upon the rule granting the 
writ of prohibition, was denied. 
The Supreme Court reversed the order of the Cir- 
cuit Court upon the ground that the written instru- 
ment involved such a real and substantial question as 
to the title or boundary to real estate, jurisdiction over 
which is given by the Constitution exclusively to the 
Circuit Courts. 

The written instrument itself is designated in the 
body thereof as a lease; but the Supreme Court held 
that from its provisions and construction, it was 
nothing but a sale contract, regardless of what it was 
designated. 

The court held that the County Judge’s court was 
without jurisdiction to hear and determine the cause. 

In a dissenting opinion, Mr. Justice Ellis said that 

he thought the County Judge had jurisdiction to de- 
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termine whether the instrument was a lease or a con- 
tract for the sale of lands. 

In that case, the County Judge had jurisdiction of 
a class of cases, which included the kind of case in 
question, that is, to evict parties unlawfully holding 
lands, or holding as delinquent tenants, or holding over 
after the expiration of leases, etc. 

Necessarily and incidentally from time to time, a 
County Judge would have to determine, as such cases 
arise, what the instruments between the parties really 
are, as a matter of law, what their effect is, and what 
the relations between the parties are. 

Such questions incidentally arise in a class of cases 
within the jurisdiction of the court, but if the court 
misapplies the law, or misconstrues the law, or mis- 
construes a document, it might be said that that is a 
mere error of decision. 

It does not appear in that case that there would 
not have been another remedy by ordinary appellate 
proceedings or by certiorari, or by other extraordinary 
writs, if the County Judge decided erroneously. 

The court nevertheless held that a writ of prohi- 
bition should have been issued. 

In the opinion of the writer, the law and practice 
actually carried into effect in that case by the Supreme 
Court, were correct upon common law principles; but 
it seems impossible to reconcile that action with what 
the court said and did in the Crill case, and with the 
rules which it has frequently declared in other cases. 

This illustrates the statement of the writer that the 
court frequently states, with reference to the writ of 
prohibition, one set of doctrines, but actually, frequent- 
ly acts according to another set of doctrines, which 
latter, in the judgment of the writer, are correct. 

In connection with these cases, and other Florida 
cases above reviewed, it is to be recalled that in the 
Crill case, the court quoted from McConitha vs. Guthrie, 
copied from the Malone case: 

“It is a fundamental principle, and one which 
will be strictly enforced, that this writ is never 
allowed to usurp the functions of a writ of error 
or certiorari, and Gan never be employed as a pro- 
cess for the correction of errors of inferior tribun- 
als.” 

The foregoing statement is copied in the McConiha 
case apparently from High on Extraordinary Legal 
Remedies, and was not the common law, and is incor- 
rect, and it was not even applied in the McConiha case, 
but the opposite doctrine was applied, as such opposite 
doctrine has been repeatedly applied by the Supreme 
Court of Florida, as it should be. 

We may read the following stated in the Crill case: 

“It would become the forum for testing in ad- 
vance all constitutional questions affecting the 
rights of the parties, which either party might 
fear would be decided adversely to him in the trial 
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court; thus amounting to a usurpation by this 
court of the powers and jurisdiction conferred on 
the trial courts of this State.” 

After reading that, we then turn back to the opin- 
ion of Judge Westcott in the case of State vs. J.T. & K. 
W. Ry. Co. in this legal discussion, and to the hadeas 
corpus cases, and the cases of various statutory pro- 
ceedings. 

It makes it difficult to understand how, where a 
prohibition is applied for under such circumstances, 
upon a jurisdictional question, there would be any new 
or extended scope of the jurisdiction of the Supreme 
Court, not always existing, nor how cases of jurisdic- 
tional questions would bring up all cases in advance, 
involving constitutional questions affecting the rights 
of the parties. 


Let us turn back for a moment to the two Rowe 
cases. 

In both of said cases, there were proceedings before 
the Circuit Court, within a class of cases of which the 
Circuit Court undoubtedly had jurisdiction. The sta- 
tute provided that if certain affidavits embodying cer- 
tain conditions and requirements were filed, the Cir- 
cuit Judge should proceed no further. The question of 
the sufficiency of such affidavits, as a matter of law, 
the Supreme Court held the Circuit Courts have au- 
thority to decide. 

Now, if the court decides such question incorrectly, 
it has no power to proceed further with the case, al- 
though it has jurisdiction of that class of cases. 

In the Crill case, while the court had jurisdiction 
of some classes of condemnation suits under some sta- 
tutes, there was no such class as that brought if the 
statute was unconstitutional; but even if the Circuit 
Court had jurisdiction of the class of case, and er- 
roneously held the statute constitutional creating the 
power of eminent domain, it seems clear that the court 
would have had no power to proceed further to the en- 
try of final judgment, because the judgment would be 
void. 

The Supreme Court, without discussing the exist- 
ence of other remedies, issued the writ of prohibition 
in one of said Rowe cases where it held the affidavits 
were sufficient. . 

In the opinion of the writer, however, the rule ap- 
plied in that case, was correct, according to common 
law, and as a matter of principle; because, if the facts 
were sufficient to disqualify the judge, the parties 
should not have been put to the expense and burden 
and hardship of protracted litigation with accompany- 
ing loss of time in obtaining relief, in proceedings 
which could never result in a valid judgment. 

THE EFFECT OF THE CRILL DECISION 


In the Crill case, the Supreme Court said: 
“It is only when the court is without jurisdic- 
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tion, or is attempting to act in excess of its juris- 
diction, that writ of prohibition lies against it; 
and then only when there is no other adequate 
remedy.” 

The court further quotes with approval from En- 
cyclopedia of Pleading and Practice (which is a mere 
digest as far as this subject is concerned) : 

“The question is not whether the court has 
jurisdiction of the particular case sought to be 
prohibited, but whether or not it has jurisdiction 
of the general class of cases to which the particu- 
lar. case belongs.” 

It will be seen from the discussion of the cases in 
this article, Part I, that the propositions above were 
not the common law, and are not consistently applied 
in the Florida cases by the Supreme Court. 

In numerous of the Florida cases above discussed, 
the court had jurisdiction of the class of cases, but 
prohibition was issued, and in numerous of such cases, 
there was another adequate remedy in the sense in 
which the court uses that term, in the Crill case; but 
even within the rule above as stated, although not cor- 
rect at common law, the Crill case was included. 

Although the court states: 

That the contention * * * that if Chapter 10118 
be unconstitutional the court is without jurisdic- 
tion of the subject matter, is fundamentally 
wrong. Reduced to its last analysis, the conten- 
tion of the applicants is, not that the court is with- 
out jurisdiction, but that the petitioner in the 
court below is without legal authority to maintain 
condemnation proceedings against the property de- 
scribed in the petition. This is in effect but a 
law point to be decided by the Circuit Court in the 
exercise of its jurisdiction.” 

Yet this means, in spite of the many authorities to 
the contrary, as shown herein, that there need be no 
valid statute conferring the power of eminent domain 
on the public agency, as a jurisdictional basis for a 
statutory proceeding, brought upon the theory -that 
such a statute exists. The effect of this far reaching 
decision in the Crill case is that, if there is no statute 
conferring the power of eminent domain, or if particu- 
lar classes of property are not within the statute, such 
statute is not necessary, in a statutory proceeding in 
rem, to give jurisdiction to the court over the property ° 
sought to be taken. 

It seems to the writer that this decision overrides 
and sets aside the entire law as embodied in the decis- 
ions of the Supreme Court of Florida, and as practi- 
cally universally settled by many authorities, upon the 
subject of jurisdiction in statutory proceedings, and 
especially in the proceedings in rem or quasi in rem. 
The decision is in conflict with the principles of the 
law of prohibition as embodied in the decisions of the . 
Supreme Court of Florida. 
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If there is no statute conferring the power of emi- 
‘nent domain, there is no power to enter judgment—no 
jurisdiction. If part of the property is not within the 
statute, it is an excess of jurisdiction to enter judg- 
ment therefor. 

It is generally regarded as settled, upon perma- 
nent and unchangeable basic principles and irresisti- 
ble logic, that to constitute jurisdiction in a statutory 
proceeding in rem that the following essentials must 
exist: 

1. That there must be a valid statute creating the 
statutory right in the plaintiff to be enforced, against 
the property. 

2. That a court must be designated by statute or 
constitution as the tribunal to entertain the proceed- 
ing. 

3. That the property involved must be within the 
territorial jurisdiction of the court. 

4. That the Court must have the power to make or 
enter the particular order or judgment against the 
property, or grant the relief sought in the case. (See 
case of Sache vs. Gillette (Minn.) 11 L. R. A., N.S. 
803 for able discussion and authorities). 

5. That there must be appropriate process or no- 
tice served or given according to law, bringing the 
defendants and the property within the power and 
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dominion or jurisdiction of the court, so that its judg- 
ment or order may be binding upon them. 

Apparently the Crill decision has swept these es- 
sentials aside. What the law is now, upon this sub- 
ject, is difficult to say. 

If the above principles are incorrect, the writer 
of this article must admit that his ideas upon this 
subject, as the Supreme Court of Florida said, are 
“fundamentally wrong.” 

If this be the case, there will be a great deal of 
established law to be re-written; and not only the writ- 
er of this article, but many very able writers, lawyers 
and judges will have to revise their ideas upon these 
subjects. 

And many of the decisions of the Supreme Court 
of Florida, in this article discussed, will have to be 
discarded or re-written. 


CORRECTION: An error occurred in the first instal- 
ment of this Article (State Law Journal, October number) in 
the fifth paragraph in the second column of page 42. Said 
paragraph should read: 

“Tt will be seen therefore that these cases upon which 
greatest stress was placed in the Crill case, in one instance 
fully supported the Crills’ contentions in the case, contrary 
to the Court’s decision, and in the other two instances were 
hardly in point, and were of very little weight as prece- 
dents or authority.” 


CHARLES P. COOPER. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


ATLANTIC COAST LINE RAIL- 
ROAD COMPANY, a corporation, 
Plaintiff in Error, 
Vv. POLK COUNTY. 
WILLIAM G. ROE, 
Defendant in Error. 

STRUM, J. 

Plaintiff below shipped three cars of grapefruit 
destined for ultimate delivery to a purchaser in Chi- 
cago. The shipment, made via the line of defendant 
below as initial carrier, was made “shipper’s order, 
notify.” The shipper drew drafts on the purchaser in 
Chicago for the agreed price of the fruit, which drafts 
aggregated $1.593.00. and attached thereto the original 
bills of lading covering the shipments. Under the 
terms of the contract of transportation, the shipments 
were to be delivered to the Chicago purchaser only on 
production of the original bills of lading, which could 
be secured by the purchaser only upon payment of the 
drafts to which the bills of lading were attached. The 
terminal carrier delivered the shipments without the 
production of the original bills of lading, and the 
drafts representing the purchase price were not paid. 
This action is to recover plaintiff's damages for that 
breach of duty on the part of the transportation com- 
pany. Verdict and judgment were for plaintiff in 
amount of $5,360.85, representing, apparently, the 
market value of the goods at destination, with in- 
terest to date of verdict. 

Defendant’s liability and plaintiff’s recovery are 
governed by the provisions of the Cummins Amend- 
ment, Act of March 4, 1915, chap. 176, 38 Stat. at 
Large 1196, as amended by the second Cummins 
Amendment, Act of August 9, 1916, chap. 301, 39 
Stat. at Large 441; Comp. Stats. Sec. 8592; Fed. Stat. 
Anno., Supp. 1918, p. 387, but no question of a re- 
leased valuation under the latter amendment is in- 
volved here. Defendant being liable for the conversion 
complained of (see A. C. L. R. R. Co. v. Roe, 109 South. 
Rep. 205), the plaintiff is entitled to recover, under the 
controlling Federal Statutes just mentioned, his “full, 
actual loss”, that is, what he would have had if the 
contract of transportation had been performed. Chi- 
cago M. & St. P. Ry. v. McCaull-Dinsmore Co., 253 U. 
S. 97, 64 L. Ed. 801. 

It should be noted that the Federal Statutes do not 
provide for the recovery of full, actual “value”, but 
full, actual “loss”. Such loss may be and usually is, 


the market value at destination, but not necessarily 
so. The basic thought underlying the Federal Statutes 
which define the liability and prescribe the measure 
of damages in cases of this kind is that the owner shall 
be made whole by receiving the proper money equiva- 
lent for what he has actually lost, or in other words, 
to restore him to the position he would have occupied 
had the carrier performed its contract. This plaintiff 
can secure no more by this action, the true scope and 
effect of which, regardless of its technical denomina- 
tion, is no more than an action for damages for a 
breach of contract. See G. F. & A. Ry. Co. v. Blish 
Milling Co., 241 U. S. 190, 60 L. Ed. 948. The plaintiff 
in this action, does not recover generally as for an 
ordinary conversion, for which, under the common 
law rule, the measure of damages would be the market 
value at destination, but he recovers for breach of the 
contract of transportation under controlling Federal 
Statutes which define the measure of damages as plain- 
tiff’s “full, actual loss”. 

Now what is the plaintiff’s actual loss by reason 
of the carrier’s wrongful delivery; and by the recov- 
ery of what sum is he made whole under the facts 
of this case. The plaintiff was not deprived of, nor 
has he actually lost, the market value of the fruit, 
because in the circumstances of this case the plaintiff 
had contracted to sell the goods to a purchaser in Chi- 
cago at the stipulated price of $1,593.00; the goods 
had been transported there for delivery to the pur- 
chaser upon payment to the plaintiff of that price : 
and at the time of the wrongful delivery complained 
of the goods were held by the carrier at destination 
subject to the original delivery directions authoriz- 
ing delivery upon presentation of original bills of lad- 
ing. Had the carrier observed the existing and unal- 
tered delivery directions, and required the presenta- 
tion of the bills of lading by the purchaser, plaintiff 
would have received, not the market value of the goods, 
but $1,593,00. The goods were actually delivered to 
the purchaser, but due to the carrier’s breach of con- 
tract the plaintiff did not receive the agreed price up- 
on the payment of which and production of the bills 
of lading the carrier was authoirzed, under existing 
directions from plaintiff, to deliver the goods io the 
person who actually received them. What the plaintiff 
has actually lost therefore by reason of the carrier’s 
default is, not the market value of the goods, but the 
amount he would have received from the purchaser if - 
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the carrier had performed its contract. Of the latter 
amount, and nothing else, has the plaintiff been de- 
prived by the transportation company, and under the 
particular circumstances of this case he is made whole 
by receiving that amount, with interest. The contract 
of transportation is, of course, not affected by the 
terms of the contract for the sale of the goods between 
the plaintiff and his purchaser, but under the rule of 
“full, actual loss” fixed by the Statutes, the value of 
the goods to the plaintiff at destination as fixed by 
his existing contract of sale with the purchaser, upon 
the payment of which the carrier could have properly 
delivered the goods under the delivery directions ex- 
isting at the time of the wrongful conversion, deter- 
mines the plaintiff’s actual loss under the circum- 
stances of this case, and is therefore of controlling 


force in determining the amount recoverable ‘rom 
the carrier. 


The plaintiff was not compelled by the default of 
the carrier to secure equivalent goods in the open mar- 
ket in order to complete his contract with his pur- 
chaser. If he had been, the amount of recovery might 
be otherwise. The purchaser has received the goods, 
but due to defendant’s wrong the shipper has not re- 
ceived the stipulated price which he would have re- 
ceived had the carrier performed its duty. Under those 
circumstances, he is entitled to recover that purchase 
price, but no more. If the circumstances were such 
that plaintiff’s “actual loss’ was the market value of 
the goods at destination, and not merely a loss of 
the agreed and stipulated price of the goods, the for- 


mer value would constitute the proper amount of re- 
covery. 


The rule as to the measure of damages for wrong- 
ful delivery of interstate shipments is very plainly 
stated in Chicago, M. & St. P. Ry. Co. v. McCauls- 
Dinsmore Co., also in G. F. & A. Ry. v. Blish Milling 
Co., supra, and in Leominster Fuel Co. v. N. Y. N. H. 
& Hartford R. R. Co., 154 N. E. Rep. 831, 50 A. L. R. 
1464. Under the facts in those cases, the plaintiff’s 
“actual loss’’ was properly measurable by the market 
value of the goods at destination. But the facts in those 
cases bearing upon the question of the amount of re- 
covery, that is, the amount which will compensate the 
piaintiff for his actual loss, distinguish those cases 
from the case at bar. Those cases were suits by con- 
signees from whom goods had been wrongfully with- 
held at destination, their only recourse being to secure 
like goods in the open market at destination to re- 
place those wrongfully delivered or lost. Therefore the 
“actual loss’ of the consignee plaintiffs in those cases 
was the market value of the goods. In those cases there 
was no contract value which measured the actual loss 
to the owner upon wrongful delivery of the goods. Had 
the carrier in this case performed its contract and car- 


ried out existing delivery directions, for the breach 
of which duty the plaintiff recovers his “actual loss” 
in this form of action, plaintiff would have received 
the contract sale price from the purchaser, not the 
market value of the goods at destination. Had the 
plaintiff received the amount of the drafts at the time 
of the wrongful delivery he would have suffered no 
loss under the circumstances. Having lost the amount 
of the drafts by a wrongful delivery, that amount is 
plaintiff’s actual loss under the circumstances. It might 
place the matter in a different light, as between the 
plaintiff and defendant, had plaintiff prior to deliv- 
ery altered his delivery directions to the carrier so as 
to make his “actual loss” on wrongful delivery meas- 
ureable by the market value at destination, but that 
was not done. Plaintiff’s actual loss is therefore not 
affected by the mere fact that title to the goods re- 
mained in him at the point of destination. 

The plaintiff is clearly entitled to recover. The 
amount of his recoverable damages is mathematically 
ascertainable from the record as $1,593.00, plus in- 
terest at eight per cent upon the sums representing 
the sale price of the several cars from the date of the 
wrongful delivery thereof to the date of verdict. If 
plaintiff, within thirty days, shall enter a remittitur 
for all above that sum, the judgment shall stand af- 
firmed for the remainder ($1,593 and interest), other- 
wise it shall stand reversed. 

Affirmed, upon remittitur. 


ELLIS, C. J. and WHITFIELD, TERRELL and 
BUFORD, JJ., concur. 


F. M. DeHUY, 
Appellant, 


v. VOLUSIA COUNTY. 
JOSEPH B. OSBORNE, and 


his wife, AMELIA B. OSBORNE, 
Appellees. 

STRUM, J. 

This is a suit in equity seeking the specific per- 
formance of a contract to convey certain land on 
which is located a hotel known as the Osborne House 
in the City of Daytona Beach, together with all fur- 
nishings in said hotel contained. The purchaser, De- 
Huy, was complainant below and is appellant here. 
After the pleadings were settled and the testimony 
of the parties taken, the chancellor entered a final 


decree dismissing the bill. This appeal is from that 
decree. 


The vendors resisted the suit on the ground that 
complainant is guilty of laches in asserting his rights. 
To this the complainant-purchaser replied that the 
vendors first breached the contract in that they never 
tendered complainant a marketable title of record to 
the lands, and the defendants thus being in continu- 
ing default themselves can not put the complainant 
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in laches until the defendants have purged their own 
default. 


The contract was, executed on April 14, 1928. 
Amongst other things it contained the following pro- 
visions: 


“And the said party of the second part (the 
purchaser) agrees to buy the above described 
property, and to pay therefor to the said parties 
of the first part, the sum of Forty Thousand 
($40,000.00) Dollars in the manner following: 
Five Hundred ($500.00) Dollars cash, upon the 
signing of this Agreement, the receipt whereof 
is hereby acknowledged by the parties of the first 
part; Nineteen Thousand Five Hundred ($19,- 
500.00) Dollars upon delivery of warranty deed 
properly executed, and abstract showing good 
and merchantable title to the property herein 
described, in parties of the first part, which said 
title as shown by said abstract, shall be approved 
and passed by the Attorney for the party of the 
second part before the acceptance of said deed, 
and the payment of Nineteen Thousand Five 
Hundred ($19,500.00) Dollars, and the balance of 

' Twenty Thousand ($20,000.00) Dollars to be paid 


Time was not of the essence of the contract. On 
May 1, 1923, the purchaser’s wife demanded posses- 
sion, but possession was then refused by the vendors 
because only $500.00 had been paid, the sale had not 
been fully consummated. The purchasers were never 
at any time in possession. Abstracts were thereafter 
furnished by the vendors, and on May 9, 1923, the 
purchasers’ attorney rendered his opinion that the 
title as shown by the abstracts was not a good mer- 
chantable title of record, pointing out the deficiencies 
in the record title upon which he based his conclusions. 
Soon thereafter the purchaser visited the vendors and 
told the latter that he was willing to call the trade 
off provided the vendors would pay the expense the 
purchaser had been put to, but the vendors declined 
to pay the expense, whereupon the purchaser said, 
“Very well, we will go ahead with the trade then. 
I am perfectly willing.” 


Negotiations then ensued between the attorneys for 
the parties, as a result of which the vendors procured 
two quit claim deeds from other persons curing ¢er- 
tain of the defects pointed out by the purchaser’s at- 
torney. The vendors’ attorney then rendered an opinion 
on the title, pointing out that the defects specified by 
the purchaser’s attorney were based on ancient mat- 
ters which were not of any consequence, and calling 
attention to the fact that the vendors had been in ex- 
clusive and peaceable possession for twenty-seven 
years. The vendors refused to remedy the remaining 
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matters claimed by the purchaser to be defects in 
the record title. 

On June 22, 1923, the vendors executed and left 
with their attorneys a warranty deed conveying the 
property to the purchaser, which deed, on that day or 
the next, was tendered by the vendors’ attorney to 
the purchaser’s attorney, the former then advising 
the latter that the vendors “had made the only and 
last move for them to make and that the next move 
was the complainant’s (purchaser’s) move.” While 
not expressly rejected in terms, the deed was not 
then nor thereafter accepted by the purchaser. 

About June 28, 1923, the vendors left the City of 
Daytona for a vacation, returning about September 
5th or 6th, resuming their residence in the property 
in question. The purchaser also left on a vacation the 
latter part of June, returning during October. 

During the latter part of August, 1923, the ven- 
dors wrote their attorney in Daytona to the effect that 
if the purchaser had not accepted the deed they did 
not care to go ahead with the deal. The vendors’ at-_ 
torney communicated these instructions to the pur- 
chaser’s attorney and notified the latter that the deed 
would not be delivered. 

Beginning about November 1, 1923, the vendors 
begun improvements on the property, completely paint- 
ing the hotel on the outside and partly on the inside, 
at a cost of about $600.00, renovated the hotel and 
got it ready for business and purchased certain linen, 
carpet and fuel for the Winter season at a cost of about 
$400.00, aggregating “something over $1,000.00,” after 
which the vendors opened up the hotel for business. 
While the improvements were being made the purchas- 
er passed by the property frequently, but the record 
fails to show that he took any action in regard thereto. 

On December 20, 1923, the purchaser’s attorney 
wrote the vendors that unless steps were iaken to clear 
the title, the purchaser would take steps to compel 
the vendors to comply with the contract. The vendors 
took no action, and on January 24, 1924, the purchaser 
tendered the second payment of $19,500.00, and a note 
and mortgage evidencing and securing the remainder 
of the purchase price, which tender was declined, the 
vendors then stating that they had “considered the 
deal off for sometime.” At that time the hotel was 
filled to capacity with guests. On the same date this 
suit was instituted. 

The above quoted provisions in the contract con- 
templated, not merely that the title of the vendors 
shall be “good, merchantable title,” but that the Ab- 
stract shall show such a title in the vendors. An ab- 
stract is an epitome of the record evidence of title. It 
is evident therefore that the parties contracted with 
reference to the record title. 2 Warvello, Vendors, 764; 
Maupin Market. Tit. (3rd. Ed.) 25, and cases cited. . 


_ That such was the case is emphasized by the further - 
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provision of the contract that “in the event of the title 
as shown by the abstract being defective the vendors 
agree to have such defects remedied without delay in 
manner satisfactory to the purchaser.” Such an under- 
taking is not fulfilled by the tender of a title resting 
partly upon record evidence but also depending in ma- 
terial respects upon matters in pais, such as adverse 
possession. Barclay v. Bank of Osceola County, 82 Fla. 
72, 89 South. Rep. 357. The undertaking of the vendors 
in this case differs materially from that involved in 
Felt v. Morse, 80 Fla. 154, 85 South Rep. 656, and in 
McCaskill v. Dekle, 88 Fla. 285, 102 South. Rep. 253. 
The parties having elected to contract with reference 
to the record title only, the question of title based in 


’ part upon adverse possession, or other matters in pais, 


is irrelevant to a determination of the rights and lia- 
bilities here involved. 


Every valid undertaking to convey land implies the 
conveyance of a good title, unless of course such an ob- 
ligation is excluded by other provisions of the contract. 
Wheeler v. Sullivan, 106 South. Rep. 876; Holland v. 
Holmes, 14 Fla. 390; Frazier v. Boggs, 37 Fla. 307, 20 
South. Rep. 245; Shouse v. Doane, 39 Fla. 95, 21 South. 
Rep. 807. That obligation, however, where the contract 
does not in effect require the conveyance of a good 
marketable title “of record”, may be discharged by the 
conveyance of a title resting partly in parol, but free 
from doubt upon questions of both law and fact. Felt 
v. Morse, McCaskill v. Dekle, supra. But the distinc- 
tion between “a good marketable title,’ and ‘a good 
marketable title of record” or ‘fas shown by an ab- 
stract,” is obvious. Barclay v. Bank of Osceola County, 
supra. A vendor’s obligation to deliver a good market- 
able title of record is not fulfilled when the validity of 
the title tendered depends upon material facts not sus- 
ceptible of reasonably definite ascertainment or proof 
by record evidence, at any and all times, by those who 
may need to prove them for the protection of the title, 
or in other words, when the title tendered is not de- 
ducible of record with reasonable certainty. Of course, 
any objection to the sufficiency of the record evidence 
must be founded on reason and can not be “capricious, 


fanciful or arbitrary.” Smith v. Taylor, 23 Pac. Rep. 


217; McCarty v. Helbling, 144 Pac. Rep. 499; Maupin 
Market. Tit. (8rd Ed.) 24, 767, 788, 810. See also 
Wheeler v. Sullivan, 106 South. Rep. 876; Van Riper 
v. Wickersham, 76 Atl. Rep. 1020, 30 L. R. A. (N.S) 
25; Ann. Cas. 1912A 319; Desommeur v. Rondel, 74 
Atl. Rep. 703; Rozier v. Graham, 48 S. W. Rep. 470; 
Wesley v. Eels, 177 U. S. 370; 44 Law. Ed. 816. With- 
out going into unnecessary particulars, the title ‘‘as 
shown by the abstract” in this case, and without resort 
to matters in pais, is not a “good merchantable’”’ title 
when tested by the requirements just stated. 


The second payment of $19,500.00 was not due until 


the vendors had tendered an abstract showing a good, 
merchantable title, and if the purchaser had been vigil- 
ant and his conduct equitable in asserting his rights 
upon the failure of the vendors to furnish such a title, 
he might have successfully sought the aid of equity in 
compelling performance by the vendors. Toomer v. 
Chancey, 109 South. Rep. 641. 

So long as the vendors remain in default, equity 
will not enforce the contract at their instance, nor per- 
mit them, by giving notice, to put the purchaser in 
default as a basis for relief in a suit in which the ven- 
dors are the actors. And if the vendors remain in un- 
justifiable default for an unreasonable time under all 
the circumstances, their own laches will bar their 
right to relief in equity though they may ultimately 
offer to perform. But if the purchaser would seek the 
aid of a court of equity he must act with appropriate 
diligence in asserting his rights after he knows he 
must act, even though the vendors be in default and 
though time is not of the essence of the contract. Time 
though not essential, is always material in equity, and 
equitable remedies originally available may be lost by 
unreasonable delay, though the other party was initi- 
ally in default. Pomeroy’s Spec. Perf. (8rd Ed.) Sec. 
473. It is a familiar principle that where a party is 
not reasonably diligent under all the circumstances in 
asserting his claim for specific performance, the delay 
may render it inequitable to enforce his claim, though 
it is otherwise meritorious. Nobles v. L’Engle, 61 Fla. 
696, 55 South. Rep. 839. 

So long as negotiations continued between the par- 
ties as to the necessity for and the manner of perfect- 
ing the title, and each party thereby acquiesced in the 
delay of the other, laches accrued against neither. But 
when the vendors notified the purchaser on June 23, 
1923, that they would not further perform, that 
brought the negotiations to an end, and the purchaser 
not being in possession, it became his duty to elect his 
remedy and to act without unreasonable delay under all 
the circumstances in asserting his rights if he would 
seek the aid of equity, particularly if while the pur- 
chaser delays there ensues a substantial change in the 
status or value of the property. While the law of spe- 
cific performance will not be administered in a spirit 
of technicality so as to defeat the ends of justice, a 
party can not dally with his rights and still ask the 
aid of a court of equity. 

It is true the vendors became in default in not 
tendering a marketable title of record. At no time 
thereafter were the vendors entitled to have the con- 
tract specifically enforced, because the courts will not 
require the performance of a contract at the instance 
of a plaintiff who has not performed, or who is not 
able to substantially perform, on his part, unless such 
default be waived. Therefore these vendors could not 
under the circumstances, by giving notice, place the 
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purchaser in default as a basis for equitable relief upon 
complaint of the vendors. Nevertheless, it is the duty 
of a purchaser who is not in possession, if he would 
invoke the aid of a court of equity, when he is put upon 
notice that the vendor can not or will not deliver a 
good title as he contracted to do, to elect with reason- 
able promptness whether he will seek by suit for spe- 
cific performance the conveyance of such title as the 
latter can convey, with abatement in the purchase 
price where appropriate, or whether he will resort to 
an action at law for his damages for breach of the 
contract, or whether on the other hand he will exer- 
cise his right to consider the contract abandoned. 
Where the purchaser neglects for an unreasonable 
time under all the circumstances, without sufficient 
explanation, to elect and act upon his equitable rem- 
edy, his right to specific performance may be barred 
by his own laches, notwithstanding the original default 
of the vendor, and although time is not of the essence. 
The purchaser is not put in default under his contract 
because he did not offer to perform when the vendor 
was himself in default, but he is barred from equitable 
relief because he unreasonably delayed under all the 
circumstances in asserting his equitable rights after 
notice that it would be necessary for him to act. What 
has just been said with reference to the vigilance re- 
quired of the purchaser under those circumstances is 
particularly applicable when a change in the status or 
value of the property has occurred during the interven- 
ing delay, or the value of the property is fluctuating 
and the delay enables the purchaser to speculate there- 
on. Knox v. Spratt, 23 Fla. 64, 6 South. Rep. 924; 
Hatchcock v. Societie, etc., 54 Fla. 631, 45 South. Rep. 
481. The ground upon which an unreasonable and un- 
explained delay in this class of cases is condemned by 
courts of equity is that such delay raises a presumption 
that the dilatory party has abandoned his contract. 
Chabot v. Winter Park Co., 34 Fla. 258, 269; 15 South. 
Rep. 756, 759; 43 Am. St. Rep. 192; Knox v. Spratt, 
supra. When such party fails to take action to enforce 
his equitable rights within a reasonable time under all 
the circumstances after he is on notice that the other 
party will not perform, such failure would ordinarily 
indicate that the dilatory party is thereafter in fact 
exercising his option to consider the contract abandon- 
ed by reason of the default or rescission of the other 
party. 


In Tate v. Pensacola, etc., Co., 37 Fla. 439, 20 
South. Rep. 542; 53 Am. St. Rep. 251, the decision was 
postulated upon the fact that the vendee-complainant 
in that suit was in possession and had made valuable 
improvements, a circumstance of “primary import- 
ance” in determining the question of complainant’s 
laches. In that case the court had no occasion to con- 


sider the rule in the aspect nor under the state of facts 


here presented. The general rule was therein an- 
nounced, to which we adhere, that the defendant in 
order to avail himself of plaintiff’s delay as a defense, 
must have performed, or been ready and willing to per- 
form, all of the terms of the contract on his part. In 
that case, a suit for specific performance by a vendee 
who had all along been in possession and who had made 
valuable improvements, the vendor undertook to in- 
terpose a defense based upon alleged laches on the 
part of the purchaser. The contract was enforceable 
at the instance of either party. Under the circum- 
stances of that case, the rule was correctly applied, for 
it is also the rule that when a vendee is in possession, 
and time is not of the essence of the contract, mere 
delay in bringing suit will not bar relief by specific 
performance. West Palm Beach v. Lake Side Cemetery 
Ass'n, 67 Fla. 176, 64 South. Rep. 751; Pomeroy’s 
Spec. Perf. (38rd. Ed.) 375. In the Tate case, the ven- 
dee was placed immediately in possession by his vendor 
and permanently retained possession until he brought 
his suit, all along exercising all rights of equitable 
ownership. ‘here could therefore be no resumption 
from mere lapse of time that he had forfeited his 
equitable rights, or had abandoned his contract, or had 
acquiesced in an abandonment or rescission by the ven- 
dor. But the doctrine announced in the Tate case was 
never intended to permit a purchaser who has never 
been in possession, and who is holding under a contract 
which may be enforced by him but not by the vendor, 
which is the case here, as will hereinafter be explained, 
to lay by under the circumstances here involved for an 
unreasonable period after he is on notice that he must 
act, during which improvements are made by the ven- 
dor with the acquiescence of the purchaser, and still 
obtain specitic performance on the original terms of 
sale. See Asia v. Hiser, 38 Fla. 71, 20 South. Rep. 796. 
Walton v. McKinney, 94 Pac. Rep. 1122, was also a 
case in which the purchaser had been put into posses- 
sion and had made valuable improvements. Attention 
is called, however, to the proposition laid down in the 
tirst head note in that case. 


‘the doctrine announced in Knox v. Spratt, Chabot 


v. Winter Park Co., and Asia v. Hiser, hereinabove 
discussed, in respect to the diligence required of the 
actor in a suit for specific performance, was not over- 
ruled by Tate v. Pensacola, etc. Co., supra, but the doc- 
trines laid down in all those cases, when viewed in 
their proper perspective, are harmonious and correct 


enunciations of equitable principles. See Hathecock v. 
Societie, etc. supra. 


On June 22 or 23, 1923, when the vendors notified 
the purchaser they would not perform, the vendors 
could not have obtained specific performance of the 
contract at their instance, nor could they have obtained 
such relief thereafter, because at no time did they ten- 
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der a good marketable title of record, and the purchas- 
er did not waive that requirement. Cheeseboro v. 
Mores, 134 N. E. Rep. 842, 21 A. L. R. 1270, et seq.; 
Ranch v. Wickwise, 164 S. W. Rep. 460; Wesley v. Eels, 
177 U. S. 370, 44 L. Ed. 810. The purchaser, however, 
who is complainant here, on the date named or at any 
time within a reasonable time thereafter, being then in 
no default which had not been waived by the vendors, 
by complying with the contract on his part, could have 
exacted specific performance of the vendors, thereby 
obtaining from them such title as they could convey, 
thereafter resorting to an action at law for any breach 
of warranty. Beekman v. Sonntag Inv. Co., 67 Fla. 293, 
64 South. Rep. 948. Thus, there being no mutuality of 
remedy, the contract became in that respect unilateral 
and enforceable by the purchaser only. The situation, 
therefore, was such that it was proper for a court 
of equity to view with much greater strictness than un- 
der a contract bilaterally enforceable, the element of 
time in respect to the good faith and diligence of the 
purchaser in seexing relief, even though time was not 
of essence of the contract, as time though not of the 
essence is always material, and usually of importance, 
when considering a contract which is unilateral as to 
the remedy. McDermid v. McGregor, 21 Minn. 111; 
Pomeroy’s Spec. Perf. (8rd Ed.) Sec. 411. Under these 
circumstances, and the other circumstances herein- 
above set out, any substantial delay on the part of the 
party entitled to enforce the contract will be closely 
examined, and ii not justifiable or satisfactorily ex- 
cused, will usually bar such party from relief by spe- 
cific performance. Longworth v. Taylor, 14 Pet. U. S. 
172; 10 L. Ed. 405; Pomeroy’s Spec. Perf. (8rd. Ed.) 
168, 375, 411; Dynan v. McCullock, 46 N. J. Eq. 11. 


So long as this contract remained unilateral as to 
remedy and enforceable only by the purchaser, the ven- 
dors were in the position of not being able either to en- 
force their contract with the purchaser or to sell or 
convey the land to others. Yet the purchaser during 
that time was the equitable owner of the land, and en- 
titled to the benefit of any appreciation in value. Felt 
v. Morse, 80 Fla. 154, 85 South. Rep. 656. The result of 
that situation is to enable the purchaser to retain 
equitable ownership and dominion over the lands, and 
to retain the same subject to the exercise of his rights, 
and at his own election, without himself complying 
with the contract to purchase. The purchaser was put 
upon notice that the vendors would not further per- 
form on June 22 or 23, 1923, and from that time he 
knew he must act. He was entitled to a reasonable 
time in which to make his election, and to act, but if 
he elects to enforce a contract which is unilateral as to 
remedy under the circumstances hereinabove set out, 
any substantial delay on his part in seeking that rem- 


edy, will be regarded with especial strictness in equity. 
Pomeroy’s Spec. Perf. (3rd. Ed.) Sec. 411. 

The purchaser did not accept the deed tendered him 
in June, 1923, but in effect rejected it and refused to 
accept the title tendered. A little more than seven 
months later he recanted from that refusal, and then 
sought to obtain by specific performance the same title 
he had theretofore rejected, and upon the same terms - 
of sale. Meanwhile, however, the vendors had enhanced 
the value of the property by making the improvements 
mentioned, had renovated and partially refurnished the 
hotel with carpets and linen, had laid in fuel, and had 
opened up the hotel for the Winter season, during all 
of which time the purchaser, though living nearby in 
the same city and though passing the property from 
time to time, sat by in apparent acquiescence, making 
no move to enforce his equitable rights until the hotel 
was filled to capacity with guests for the Winter sea- 
son. While the purchaser denied that his delay was for 
speculative purposes, it is a matter of common knowl- 
edge, of which this court will take judicial notice (See 
McCaskill v. Dekle, 88 Fla. 285, 102 South. Rep. 252), 
that the market value of real estate in that locality at 
that time was fluctuating and very generally on the 
increase. 

Apparently the complainant was originally entitled 
to specific performance (See Toomer v. Chancey, 
supra) in so far as it was possible for the vendors to 
perform. See Knox v. Spratt, 19 Fla. 817; Idem 23 Fla. 
64, 6 South. Rep. 924; Williams v. Mansell, 19 Fla. 
546; Beckman v. Sontag Inv. Co., 67 Fla. 293, 64 South. 
Rep. 948; Fisher v. Miller, 92 Fla. 48, 109 South. Rep. 
257; Realty Securities Co., v. Johnson, 93 Fla. 46, 111 
South. Rep. 532. However, complainant’s unexplained 
delay of seven months in seeking a unilateral remedy, 
available to him only, after he was on notice that the 
vendors would not further perform, during which time 
he occupied the status of an equitable owner entitled 
to any appreciation in value, but virtually with all the 
rights and the immunity from liability of a mere op- 
tionee, and during which time substantial improve- 
ments were made to the property, a hotel, of which the 
purchaser had knowledge and in which he acquiesced, 
coupled with the fact that the purchaser was never in 
possession, and waited to assert his rights until the 
hotel was filled with guests for the Winter season 
whom the vendors has admitted to the hotel following 
the purchaser’s apparent abandonment of the contract, 
renders inequitable, under those circumstances, the 
granting of specific performance. Giddens v. Estero 
Bay Estates, 18 Fed. (2nd) 265; Knox v. Spratt; Asia 
v. Hiser, Chabot v. Winter Park Co., Nobles v. L’Engle, 
Hatchcock v. Societie, etc., all hereinabove cited; Gen- 
try v. Rogers, 40 Ala. 442, 448; Findlay v. Koch, 101 
N. W. Rep. 766; McDermid v. McGregor, supra; Fitch 
v. Willard, 73 Ill. 92; Pomeroy’s Spec. Perf. (3rd Ed.) 
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411; 25 R. C. L. 250; 36 Cyc. 728. See also Forssell 
v. Carter, 65 Fla. 512; 62 South. Rep. 926; Realty Se- 
curities Corp. v. Johnson, supra. Certainly it can not 
be said that the chancellor was clearly in error in deny- 
ing such relief under the circumstances. See Rundel 
v. Gordon, 92 Fla. 110, 111 South. Rep. 386; Gaskins 
v. Byrd, 66 Fla. 432, 63 South. Rep. 824; Murphy v. 
Hohne, 73 Fla. 803, 74 South. Rep. 973. 

For the reasons already stated, the decree dismiss- 
ing the purchaser’s bill does not permit the vendor- 
defendants to take advantage of their own default. Nor 
does it deny the purchaser relief because he did not 
tender performance on his part while the vendors were 
themselves in default. It withholds equitable relief 
from the purchaser on account of his own failure to 
assert his equitable rights within a reasonable time 
under all the circumstances after having knowledge 
that he must elect his remedy and act. Asia v. Hiser, 
supra. 

In Toomer v. Chancey, 109 South. Rep. 641, a suit 
by a vendee to compel specific performance, in which 
the vendee alleged that he had not made or tendered 
the second payment because the vendor was in default 
in furnishing him an abstract showing a good title in 
the vendor as he had agreed to do, the contract was 
entered into on April 30, 1925; the vendor delivered to 
the vendee an abstract on May 5, 1925; the vendee no- 
tified the vendor on May 16, 1925, that the title shown 
by the abstract was defective, particularizing such de- 
fects, after which it was alleged that the vendor repud- 
iated the contract, and the vendee filed his bill for spe- 
cific performance on July 3, 1925. So no question of an 
unreasonable and unexplained delay on the part of the 
vendee-complainant in asserting his rights was in- 
volved in that case. What is said herein with respect 
to the vigilance required of a purchaser in asserting 
his equitable rights, against a vendor originaliy in de- 
fault, is necessarily a limitation upon the general rule 
announced in Toomer v. Chancey, supra. 


We are not to be understood as adopting a period 
of seven months as an arbitrary measure of laches in 
suits for specific performance. Thus, in Hotel Halcyon 
Corp v. Miami Real Estate Co., 89 Fla. 156, 103 South. 
Rep. 403, a period of seven months was held not to 
bar specific performance in behalf of a vendee. But 
that case and this one differ in essential particulars 
in respect to the circumstances entering into a deter- 
mination of laches. 


The question of laches turns not merely upon the 
lapse of time, but also upon the nature and evidence of 
the rights involved and other relative circumstances 
occurring during the lapse of time. Geter v. Simmons, 
57 Fla. 423, 49 South. Rep. 131; Norton v. Jones, 83 
Fla. 81, 90 South. Rep. 854. See also Freed v. Miami 
Beach Pier Corp., 112 South. Rep. 841. In specific per- 
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formance, no general rule applicable to all cases as to 
what will, and what will not, constitute laches can well 
be formulated. The existence or the absence of laches 
must depend upon the facts, or what is commonly re- 
ferred to as the “equities”, under all the circumstances 
involved, as specific performance is not a matter of 
strict right, but rests within the sound discretion of 
the court, a discretion, however, which is not to be 
exercised capriciously or arbitrarily, but according to 
established principles of equity as applied to the partic- 
ular facts involved. Rose v. Henderson, 63 Fla. 564, 
59 South. Rep. 1388; McCrilles v. Cop, 31 Fla. 100, 12 


South. Rep. 643; McCaskill v. Dekle, 88 Fla. 285, 102 
South. Rep. 252. 


The vital elements which led us in this instance to 
affirm the chancellor’s views that the complainant was 
in laches after a lapse of seven months are: (1) That 
the contract during that time was unilateral as to rem- 
edy, enforceable only by the purchaser-complainant; 
(2) the purchaser was never in possession; (3) the 
vendors, who remained in possession, substantially im- 
proved the property during that time and thereby in- 
creased its value, which acts were apparently ac- 
quiesced in by the purchaser. Were these elements lack- 
ing, and were there present in the case no other cir- 
cumstances of similar import in equity, our view as to 
the sufficiency of a lapse of seven months to consti- 
tute such laches on the part of the purchaser as would 


bar relief to him might be materially affected by such 
absence. 


The chancellor was technically in error in over- 
ruling complainant’s exceptions to those portions of 
defendant’s answer asserting or relating to a tender 
of good title resting upon adverse possession or other 
matters in pais. It is not, however, in view of the con- 
trolling circumstances of this case, an error for which 
the decree should be reversed. We have pointed out 
that complainant is barred by his own laches in as- 
serting his equitable rights, notwithstanding the orig- 
inal breach of the vendors in failing to tender a good 
title of record. We may therefore concede the premise 
upon which complainant bases his right to specific per- 
formance and upon which he relies to justify his delay, 
and still he is barred. The decree below is therefore 
sound, even though the chancellor may have been in- 
fluenced to some degree in his own mind by the “acts 
relating to the vendors’ title by adverse possession. 
Moreover, no substantial objection was made by com- 
plainant to the evidence relating to defendants’ title by 
adverse possession. If the decree is sound when tested 
by applicable and controlling principles, it should not 
ordinarily be reversed, though the chancellor may have 
pursued an erroneous course of reasoning, the “discre- 
tion” of the chancellor in entering the decree being test- 
ed by established principles. Warren v. Warren, 66 Fla. 
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138, 63 South. Rep. 726. The complainant seems to have 
been afforded full opportunity to introduce all avail- 
able evidence which would affect the question of 
laches. It would therefore serve no useful purpose to 
reverse and remand the case on account of the tech- 
nical error in ruling on some of complainant’s excep- 
tions to portions of defendant’s answer. 

Affirmed. 

WHITFIELD, TERRELL and BROWN, JJ., con- 
cur. 
ELLIS, C. J. and BUFORD, J., dissent. 


EX PARTE: 

I. W. SMITH, 
TERRELL, J. 
This case is grounded on the following facts: Mat- 

tie L. Mobley was declared to have been nominated 

for the office of tax collector by the Democratic elec- 
tors of Pasco County in the primary election held June 

5, 1928. On June 27, 1928 petitionee I. W. Smith by 

regular legal proceedings secured a recount of the vote 

cast in certain precincts of Pasco County in said pri- 
mary election which resulted in him (I. W. Smith) be- 
ing declared the nominee of the Democratic party for 
tax collector of said county over Mattie L. Mobley. 
August 17, 1928 on relation of the Attorney Gen- 
eral an information in the nature of a quo warranto 
was filed in the Circuit Court of Pasco County, Flor- 
ida, directed to I. W. Smith, commanding him to show 
cause why he usurped the rights, duties, and privileges 
of nominee of the Democratic party for the office of 
tax collector of said county. A demurrer and motion to 
quash the information were overruled and writ of quo 
warranto was issued returnable September 24, 1928. 


On September 17, 1928, petitionee I. W. Smith filed 
his petition in this Court praying for a writ of prohi- 
bition against Fred H. Davis as Attorney General and 
John U. Bird as Judge of the Circuit Court of Pasco 
County prohibiting them from either prosecuting or en- 
tertaining jurisdiction of said cause. Writ of prohibi- 
tion was issued in accordance with the prayer of said 
petition returnable September 25, 1928, and the cause 
now comes on to be heard on demurrer and motion to 
quash the said writ. 

In essence the sole question presented here for our 
consideration may be stated as follows: Can one’s 
claim or right as nominee of the Democratic party for 
the office of tax collector of any county in this state 
be tested by quo warranto. 


PASCO COUNTY. 


The rule is well settled in this state that quo war- 
ranto does not lie except to test the right of a person 
to hold an office or franchise or exercise some right 
or privilege the peculiar powers of which are derived 
from the state. State ex. Rel. Merrill vs. Gerow 79 
Fla. 804, 85 So. Rep. 144; State ex. Rel. Moody vs. 


Bryan 50 Fla. 293, 39 So. Rep. 929; Ferris Extraor- 
dinary Legal Remedies page 169, section 146; High 
Extraordinary Legal Remedies 424. An office to come 
within the legitimate scope of the rule as thus announc- 
ed contemplates possession or use of a certain por- 
tion of sovereignty for the benefit of the people. The 
nominee of a political party has not such responsibility 
and would not come within the purview of this rule. 

In Sherlock vs. City of Jacksonville 17 Fla. 93 this 
Court held that the jurisdiction of the Supreme Court 
to entertain proceedings in prohibition, as conferred 
by the Constitution of this state, is confined to the 
legitimate office of that writ, as defined by the com- 
mon law, and a statute enlarging and changing the 
purposes of the writ, so as to confer a new and original 
jurisdiction of matters not contemplated by the Con- 
stitution, will not be recognized by this Court as af- 
fecting its jurisdiction. 

The power to issue writs of prohibition, quo war- 
ranto, habeas corpus, certiorari and mandamus is con- 
ferred on this Court by Sec. 5, Art. 5 of the Constitu- 
tion and while we are not here required to and do not 
adjudicate the question of whether or not the legis- 
lature can lawfully change or enlarge the scope of any 
of these writs it is certain that if the scope of the writ 
of prohibition cannot be enlarged neither can that of 
quo warranto nor any other writ named in Sec. 5, Art. 
5. 

In State ex. Rel. Merrill vs. Gerow supra, this court 
said that the primary law has created certain rights 
and vested certain persons with privileges, duties and 
powers which they may perform and enjoy and where 
these privileges and duties are usurped by another quo 
waranto will lie to protect against usurpation. This 
pronouncement must be construed in connection with 
the rule defining the scope of quo warranto announced 
therein and heretofore quoted in this opinion and also 
in the light of the facts of that case, which involved 
the rights of committeemen who were not merely nomi- 
nated but were elected, one by a convention and the 
other by a primary. When so construed we do not 
think it could by inference or otherwise be considered 
as a holding by this Court that one’s claim or right as 
the nominee of a Political party in this state can be 
tested by quo warranto. Nominees of a politieal party 
are not public officers even where the law regulates 
their selection as such, because, as nominees, they do 
not perform duties which affect the public as a whole. 
Attorney General vs. Drohan 160 Mass. 534, 48 N. E. 
279, 61 Am. St. Rep. 301. 

But if is contended by respondent that Sec. 416 
Compiled General Laws of Florida was designed io ex- 
tend the remedy by ,quo warranto to test one’s right 
as the nominee of a political party in this state. Sec. 
416 Compiled General Laws of Florida is as follows: 

All contests of the results of primary elections 


; 
i 
Ayn 
> 
| 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL .. 59 


shall be determined according to the law applic- 
able to like contests over the results of a general 
election. 

In our view Sec. 416. of the Compiled General Laws 
of Florida has no other effect than to make Sec. 444 
of the Compiled General Laws relating to contests of 
general elections applicable to primary elections. Sec. 
444 Compiled General Laws is as follows: 

444, The election of any person to the office 
of county judge, cierk of the circuit court, sheriff, 
county assessor of taxes, tax collector, county sup- 
erintendent of public instruction, justice of the 
peace, or constable, may be contested before the 
circuit court of the county in which such election 
was held by any person claiming to be elected to 
such office as follows: 

Such contestant shall, within twenty-five days after 
the canvass by the county canvassing board of the elec- 
tion returns of such office, file a petition in the office 
of the clerk of said court, and serve a copy thereof on 
the contestee by delivering the same to him or leaving 
the same at the house where he has last resided, with 
some person over fourteen years of age, such person 
being a member of the family, residing in such house 
or residing with such family. He shall set forth in his 
petition the particular grounds on which he intends 
to rely to establish his right to such office. The con- 
testee shall file his answer within twenty-five days 
after such service of copy, and if he fail so to do the 
contestant may proceed in a summary way to hear and 
determine the matter without a jury and io give judg- 
ment therein either in or out of term. (Id. Par. 7, 8.) 

Inspection of Section 444 Compiled General Laws 
of Florida discloses that it provides a means for con- 
testing the election to certain county offices including 
that of tax collector which remedy was under Section 
416 of the Compiled General Laws extended to pri- 
mary elections. In other words these two sections pro- 
vide for a judicial determination of the accuracy and 
legality of either a primary or a general election held 
under the laws of this state. State vs. Hassell 72 Fla. 
176, 72 So. 651. 


With reference to the subject matter of the preced- 
ing paragraph Section 448 Compiled Laws of Florida 
provides that nothing in the foregoing sections shall 
be construed to abrogate or abridge in any way any 
remedy that may now exist by quo warranto, but in 
such cases the proceeding by petition hereinbefore pro- 
vided shall be taken to be an alternative or cumulative 
remedy. It must be observed, however, that such 
“alternative or cumulative remedy” extends only to 
contests of general elections as provided in Section 444 
as here quoted. In this state of the record we cannot 
see that any provision of the primary election law has 
the effect of or attempts to extend the remedy by quo 


warranto beyond its common law scope if it were com- 
petent to do so. 

The main object accomplished by a primary elec- 
tion is the selection of candidates for the various poli- 
tical parties participating in it whose names shall go 
on the official ballot to be voted for in the general elec- 
tion. It is a substitute for the convention plan of 
nominating candidates for office, it was unknown to 
the common law and cannot be held or contested except 
in the manner provided by statute. 

We therefore conclude that one’s claim or right 
as nominee of the Democratic party for the office of 
tax collector of any county in this state cannot be test- 
ed by quo waranto, so the motion to quash the writ 
of prohibition must be and is hereby overruled. 

WHITFIELD, STRUM, BROWN and BUFORD, 
JJ., Concur. 


STATE OF FLORIDA, 
Appellant, 
Vv. HIGHLANDS COUNTY. 
CITY OF AVON PARK, a 
Municipal corporation, 
Appellee. 

PER CURIAM. 

The City of Avon Park attempted to issue bonds 
under a general act, Chapter 11,855, Acts of 1927, ef- 
fective June 6, 1927, relating to the issue of municipal 
bonds. The Circuit Judge validated the bonds. An 
appeal was taken. Chapter 12,514, Acts 1927, a special 
act, effective June 6, 1927, relating to the incorpor- 
ation and to the powers and privileges of the City of 
Avon Park, contains materially different provisions 
for the issue of bonds by that city, which provisions 
were not followed in attempting to issue the bonds. 
Under Section 24 of Article III of the State Constitu- 
tion the provisions of the special law are applicable 
to the exclusion of inconsistent provisions in the gen- 
eral law. See City of Apalachicola v. State, 93 Fla. 
921, 112 So. 618. This rule is applicable to statutes 
that become effective on the same day. 

Reversed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 


COUNTY CANVASSING BOARD OF 
PRIMARY ELECTIONS OF HILLSBOROUGH 
COUNTY, AND BOARD OF COUNTY COM- 
MISSIONERS OF HILLSBOROUGH 
COUNTY, 
Appellants, 

vs. 

J. W. LESTER, SR., 


j 

| 


60 


Appellee. 

STRUM, J. 

In the Democratic Primary election held on June 
5, 1928, J. W. Lester, Sr., the complainant below, and 
Vincent Nuccio, Jr., were candidates for nomination 
to the office of County Commissioner for District 
Number 1 of Hillsborough County. Upon the face of 
the returns, Nuccio won the nomination by a plurality 
of seventy-eight votes, Lester receiving the next high- 
est number of votes. 

On September 18, 1928, Lester brought his bill of 
complaint against the County Canvassing Board and 
the Board of County Commissioners of Hillsborough 
County alleging that the Canvassing Board is about 
to certify to the Board of County Commissioners the 
name of Nuccio as the Democratic nominee for said 
office and that the Board of County Commissioners 
is about to print Nuccio’s name as such candidate up- 
on the official ballot for the General Election to be 
held on November 6, 1928. Lester seeks to restrain 
each of said Boards from taking the action just stated. 


The original bill alleged that Nuccio “did not file 
the sworn statement showing the names of his political 
workers and the consideration, if any, for which they 
worked, within the time required by law, and had not 
so filed the same until the 21st day of August, 1928, 
* * *| The said Vincent Nuccio, Jr., as your orator 
is advised and believes, and accordingly avers, did file 
a statement (on August 21, 1928) purporting to show 
that he had no political workers in said Primary elec- 
tion, but your orator says that such statement is un- 
true and false, because your orator specifically says 
that the said Vincent Nuccio, Jr., did have political 
workers within the meaning of said Statute who did 
political work within the meaning of said Statute for 
said Vincent Nuccio, Jr., as a candidate in said Prim- 
ary election; and that the said Nuccio knew that he 
had said political workers in said election and that his 
failure to file said sworn statement showing these 
political workers, and the consideration for which they 
worked, was therefore a refusal so to do and/or a 
willful failure to obey the provisions of the Statute 
requiring such sworn statement, and that his act in 
filing the statement he did file nearly three months 
after said election was a refusal and/or willful failure 
to obey said Statute and was false, fraudulent and cor- 
rupt practice on his part, and that said purported 
statement, showing that he had no such political work- 
ers, was only filed after he became aware that your 
orator was actively engaged in taking steps to pre- 
vent his, the said Nuccio’s, name from appearing up- 
on the general election ballot as a Democratic nominee 
for said office at the next ensuing general election to 
be held on November 6, 1928.” 


The bill further alleges categorically that the name 
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of Nuccio should not be placed upon the ballot for the 
general election, regardless of the certification of his 
name by the Canvassing Board “because he is not the 
lawful nominee of the Democratic. Party for said of- 
fice, and not entitled to have his name placed upon said 
official ballot because he refused or willfully failed to 
obey the Statutes governing said Primary election in 
which he was a candidate * * * by not filing his sworn 
statement showing political workers, as aforesaid, with- 
in the time required by law, and further, by filing be- 
yond the time required by law, a purported statement 
which is false and untrue in fact.” The bill contains 
no further allegations of fact relating to the circum- 
stances of the failure to file the affidavit, but by 
amendment additional allegations concerning the truth 
of the affidavit filed by Nuccio on August 21, 1928, 
were added to the bill. The amendment purports to 
set out the names of alleged campaign workers, the 
character of the services performed by them, and the 
amounts alleged to have been paid them by Nuccio. 

A general demurrer to said bill of complaint was 
overruled and a temporary injunction granted, re- 
straining “the defendants” from placing the name of 
Nuccio upon the ballots to be used in the general elec- 
tion. From this order defendants appeal. 

By Sec. 364, Rev. Gen. Stats. 1920. each candidate 
for nomination in a Primary election is required to 
file three statements of campaign expenses, two of 
which are required to be filed prior to the Primary 
and the third “‘within ten days after the Primary.” 

Sec. 366 provides, in effect, that at the time the 
third expense statement required by Sec. 364 is filed, 
another statement under oath shall be filed by the 
candidate, giving the names of his political workers 
and telling for what consideration, if any, such work 
was done, the term “political workers” to refer to those 
who left for a time or part of a time their ordinary 
avocation to further the candidacy of the candidate. 

Sec. 367 provides, “any candidate ‘refusing or will- 
fully failing’ to obey any of the provisions of Sec. 366 
shall not be allowed to have his name printed on the 
official ballot at the next ensuing general election 
* * *” Sec. 5905 provides the same penalty, with 
an added penalty of fine and imprisonment. In both 
Sections, however, the conduct denounced is “refusing 
or willfully failing” to file the statement of campaign 
workers. Sec. 5915 provides in substance that who- 
ever shall “willfully and corruptly” make any false 
oath, affidavit or sworn statement provided for by the 
Statutes relating to elections shall suffer the pains and 
penalties of perjury. Sec. 5916 also provides that any 
candidate who shall “willfully” violate any provision 
of the Primary election law sha}l in addition to other 
penalties forfeit any nomination he may have received 
at the Primary election in reference to which such of- 


fense was committed. In the latter two instances the 
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violation must be, respectively, ‘willful and corrupt” 
and “willful.” 

The word “willful,” like many other words in our 
language, is elastic and is of somewhat varied signifi- 
cation according to the context in which it is found 
and the nature of the subject matter to which it re- 
fers. Sometimes “willfully” is used synonymously 
with “voluntarily.” In construing Statutes of a penal 
or quasi-penal nature, however, a clear distinction is 
recognized between a mere “failure” and a “willful 
failure.” As used in such Statutes, a “willful failure” 
to obey is almost universally held to mean something 
more than a mere inattentive, inert or passive omis- 
sion. “Willful,” when used in such Statutes, denotes 
some element of design, intention, or deliberation, a 
failure resulting from an exercise of the will, or a pur- 
pose to fail. A “willful failure’ denotes a conscious 
purpose to disobey, a culpable omission, and not merely 
innocent neglect. <A failure without any element of 
intention, design or purpose, and resulting merely 
from innocent neglect, is not a “willful” failure. Every 
voluntary act of a person is intentional, and therefore 
in a sense willful, but generally speaking, and usually 
when considering Statutes of the character mentioned, 
a voluntary act becomes “willful” in law only when it 
involves some degree of conscious wrong on the part 
of the actor, or at least culpable carelessness on his 
part, something more than a mere omission to perform 
a previously imposed duty. Shuman v. State, 62 Fla. 
84, 56 South. Rep. 694; State v. Meek, 172 N. W. Rep. 
1023; Ann. Cas. 1912C 1075. Felton v. U. S., 96 U.S. 
702, 24 L. Ed. 875; Roberts v. U.S., 126 Fed. 897, 904; 
State v. Edmunds, 104 N. W. Rep. 1115; Brown v. 
State, 119 N. W. 338; Potter v. U. S., 155 U. S. 437; 
39 L. Ed. 214; Spurr v. U. S. 174 U. S. 728; 43 L. Ed. 
1150. 

Likewise, a “refusal” implies something more than 
a mere passive failure. Used in this connection, a “re- 
fusal” is closely analogous to, if not synonymous with, 
a “willful failure,” for a refusal usually implies a pre- 
vious demand or request, or the existence of circum- 
stances equivalent thereto. It means more than mere 
inert default by neglect. State ex rel Winsor v. Tay- 
lor, 114 S. W. Rep. 1029; Peo. v. Perkins, 26 Pac. Rep. 
245; Duffy v. Edson, 84 N. W. Rep. 264; 268; Burns 
v. Fox, 14 N. E. Rep. 541, 542; Brought v. Cherokee 
Nation, 69 S. W. Rep. 937, 940. 

The distinction between a mere “failure” to act 
and a “refusal or willful failure” to act or obey seems 
to have been clearly recognized by the Legislature in 
passing the Primary Laws. In Sec. 5933, a Statute 
closely related to those under consideration and which 
prescribes the consequences of a non-observance of 
Sec. 364 providing for the filing of sworn expense 
statements, the Legislature used merely the term 
“fail.” In enacting Section 367, and other Sections per- 
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taining to a failure to file the statement of campaign 
workers, the Legislature qualified the term “failure” 
by providing that it should be a “willful failure” or a 
“refusal” to obey the Statute. Since the courts have 
so often construed the meaning of these terms, it is 
reasonable to presume that the Legislature was con- 
scious of the distinction between the terms, and that it 
used them advisedly. 

The allegations of the bill with reference to Nuc- 
cio’s failure to file the statement of campaign work- 
ers shows no more than a mere passive, inert or inat- 
tentive omission to file the statement within the time 
prescribed by the Statute. No facts are alleged which 
would constitute a conscious or purposeful failure or 
a design to evade the Statute. No demand had been 
made upon him; it is not shown that he was actually 
aware of the necessity for filing the statement or that 
it had been called to his attention, nor that there were 
any other circumstances from which it could be found 
that Nuccio consciously, purposely or designedly evad- 
ed the filing of the statement, or “refused” to file it, as 
that term is understood by the courts. Of course, Nuc- 
cio is chargeable with knowledge of the existence of the 
Statute requiring the filing of such statement. It is un- 
necessary, however, for us to decide whether, on ac- 
count of such constructive knowledge, a delay by Nuc- 
cio in filing the statement for such an unreasonable 
length of time under all the circumstances as_ to 
amount to an utter disregard of the law would consti- 
tute a “refusal or willful failure.” It is clear to us 
that the mere passive and inert omission from June 
16th to August 21st to file the statement, unattended 
by any other circumstances tending to indicate “‘will- 
fulness” or a “‘refusal’”’ as these terms are understood 
in this connection, does not constitute such an unreas- 
onable delay and such an utter disregard of the law as 
to amounut to a “refusal” or “willful failure” to act, 
particularly since approximately two months still in- 
tervened before the time for printing the ballots for the 
general election. 

Taking up now the attack upon the veracity of 
the statement of campaign workers filed on August 
21st, it must be borne in mind that the burden is 
upon the complainant to establish the falsity thereof 
by clear and unequivocal allegation and proof. While 
care should be taken not to weaken the wholesome ef- 
fect of Statutes designed to prevent corrupt practices 
in connection with elections, it is of equal importance 
that the will of the electorate upon political questions, 
when that will has been lawfully expressed at the polls, 
should not be subverted by inconclusive or equivocal 
evidence of post primary omissions on the part of the 
nominee when the Statute penalizes only a “refusal or 
willful failure’ and the nominee’s conduct is not clearly 
shown to be inconsistent with an honest and sincere be- 
lief, conformable to reason and good faith, that he had 
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complied with the law. Even if, under Sec. 5916, or 
other applicable Statutes, the falsity of the statement 
of campaign workers would constitute a _ sufficient 
ground for withholding Nuccio’s name from the gen- 
eral election ballot, a point it is unnecessary to now de- 
cide, the affidavits submitted by complainant in sup- 
port of his allegations of falsity are insufficient to 
clearly and convincingly establish the charge. 

We have carefully examined the affidavits relied 
on to support the charge of falsity. In the first place. 
they are replete with hearsay. Those portions thereof 
not subject to that objection tend to disclose that 
certain persons left their usual avocations and worked 
in furtherance of Nuccio’s candidacy, but not one of 
them established the fact that those persons did so 
by Nuccio’s procurement, either direct or indirect, or 
that when he filed his statement of campaign workers 
he knew, directly or indirectly, of their work in his be- 
half, or that the circumstances were such as to clearly 
impute such knowledge. Some of the affidavits aver 
that Nuccio paid certain of these persons for their 
labor in his behalf,.but they do not show that such 
payments were either made or promised by Nuccio 
prior to the filing of his statement, or that such pay- 
ments were purposely deferred until after that time in 
order to evade the law, or that any other form of sub- 
terfuge was indulged in to that end. The affidavits 
simply make the categorical statement that Nuccio 
paid stated workers for their services. When the pay- 
ment was made with reference to the filing of the 
statement is not shown, nor are any other circum- 
stances shown which tend to disclose an evasion of 
the Statute in that respect. It is not enough to show 
that Nuccio’s statement of campaign workers was con- 
trary to the facts. It must be shown that Nuccio knew 
the statement was false, or that the circumstances were 
such as to impute knowledge, or were clearly incon- 
sistent with a lack of knowledge. This is true because 
in order that the candidate’s nomination shall be for- 
feited under Sec. 5916, his violation of the law must 
be “‘willful,’ and if the filing of a statement untrue in 
fact be regarded as a failure to obey Sec. 566 requir- 
ing the filing of such statement, that failure must also 
be “willful” or must amount to a “refusal.” In any 
event, the candidate’s action in filing a statement to 
the effect that he had no campaign workers could not 
be “willfully” false nor could it be a “refusal” to file 
a true statement unless he had knowledge of the 
falsity of the statement at the time he filed it, or the 
proven circumstances are such as to clearly impute 
knowledge, or are clearly inconsistent with a lack of 
knowledge, and this the evidence fails to clearly show 
in this instance. See Potter v. U. S., 155 U. S. 487; 
39 L. Ed. 214; Spurr v. U. S., 174 U. S. 728; 43 L. 
Ed. 1150. 


The order of October 5, 1928, overruling the demur- 


rer to the bill and granting a temporary injunction 
is reversed with directions to sustain the demurrer and 
dissolve the injunction. 

WHITFIELD, TERRELL, BROWN and BUFORD. 
JJ., concur. 


THE STATE OF FLORIDA EX RELATION 
ATLANTIC-GULF SPECIAL ROAD & BRIDGE 
DISTRICT OF THE STATE OF FLORIDA, 
By D. C. COX, 
B. T. REDSTONE and 
B. H. HOLCOMB, 
as and constituting 
The Board of Bond Trustees thereof, 
Relators, 
OSCEOLA COUNTY. 
A. F. BASS, Chairman, 
J. NATHAN BRYAN, H. O. PARTIN, 
P. THOMASELLO, SR., and 
F. W. AMES, Members of and 
constituting the Board of County 
Commissioners of Osceola County, 
Florida. 


Respondents. 

BUFORD, J. 

This case originated in this court by the filing of 
petition for writ of mandamus to compel the Board 
of County Commissioners of Osceola County, Florida, 
to include in the tax levy for the year 1928 for Osceola 
Count, Florida, an assessment of twenty (20) mills on 
the dollar against all of the taxable property in Osce- 
ola County within the territorial limits of Atlantic- 
Gulf Special Road and Bridge District of the State of 
Florida and to require such Board of County Commis- 
sioners to order and direct the County Tax Assessor of 
said County to assess such amount of taxes against 
such property, which said amount of taxes had thereto- 
fore by resolution been levied by the Board of Bond 
Trustees of Atlantic-Gulf Special Road and Bridge Dis- 
trict of the State of Florida to provide a fund for the 
purpose of paying interest and providing a sinking 
fund for the payment of interest and principal of the 
bonded indebtedness outstanding against said district. 

It was allaged in the petition that the relators were 
the duly elected, qualified and acting bond trustees of 
Atlantic-Gulf Special Road and Bridge District of the 
State of Florida and that the levy contemplated was 
and is absolutely necessary to provide the funds for 
the payment of principal and interest of the oustand- 
ing bonded indebtedness of the district and that with- 
out the same being so assessed and collected the said 
district will default in its bonded indebtedness and 
can not pay off and discharge the same. 

It was alleged that the district was created by chap- 
ter 11127 of the Laws of Fla., Acts of 1925, and that 
such Act of the Legislature created a Board of Bond 
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Trusteees and authorized and empowered the Board of 
Bond Trustees annually to levy upon all the taxable 
property in said district a sufficient tax to pay the 
interest and to provide and maintain a sinking fund 
for the payment of interest and principal of the bonds 
provided for or authorized by said Act. That pursuant 
to the provision of said Act, the Board of Bond Trus- 
tees of said district, by resolution duly adopted, called 
an election to be held in said district on the 11th day 
of August, 1925, for the purpose of determining wheth- 
er or not bonds of said district in the amount of One 
Million Dollars should be authorized and issued for the 
purpose of constructing and maintaining a road with 
all necessary bridges and culverts as described in the 
Act creating such district. That pursuant to such reso- 
lution such election was duly held in said district on 
the 11th day of August, 1925, and that the qualified 
voters free-holders residing in said district and voting 
in such election, cast 230 votes in favor of the issuance 
of the bonds and 29 votes against the issuance of the 
bonds. That pursuant to such election the Board of 
Bond Trustees of Atlantic-Gulf Special Road and 
Bridge District of the State of Florida, by resolution 
duly adopted on the 12th day of August, 1925, auth- 
orized the issuance of One Million Dollars of the bonds 
of said district. That after providing for the issuance 
of bonds as stated in the sum of One Million Dollars, 
the Board of Bond Trustees of said District filed a 
petition in the Circuit Court in and for Indian River 
County, the same being one of the counties in which 
the lands in said district are located, praying for the 
validation of such bonds and that on the 9th day of 
October, 1925, a decree was duly entered by the Court 
validating and confirming the issuance of said bonds, 
which decree was duly recorded in the office of the 
Clerk of the Circuit Court of Indian River County, 
Florida, in Chancery Order Book No. 1, page 112. 
That thereafter the Board of Bond Trustees sold and 
delivered $500,000.00 of such bonds of said district 
and later sold and delivered an additional $250,000.00 
of the bonds of such district, making a total of $750,- 
000.00 of the bonds of such district which have become 
outstanding. That said bonds mature over a period of 
years beginning September Ist, 1930, to and including 
September Ist, 1954, in certain definite installments 
of principal and that the interest thereon is payable 
semi-anriually on the 1st day of March and Ist day of 
September of each year until all such bonds are paid. 

It is further alleged that the Legislature of the 
State of’ Florida in Extra-ordinary Session held in the 
year 1925, by its legislative Act, ratified, validated 
and confirmed the proceedings of the Board of Bond 
Trustees of the Atlantic-Gulf Special Road and Bridge 
District of the State of Florida in issuing and selling 
bonds of the said district to the extent of One Million 
Dollars, which Act became Chapter 11401, Laws of the 
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State of Fla. That the Legislature of the State of Flor- 
ida at its regular session in 1927 passed another Act 
legalizing, validating and confirming the proceedings 
of the Board of Bond Trustees of Atlantic-Gulf Spe- 
cial Road and Bridge District of the State of Florida 
in issuing Bonds of the said District in the amount of 
One Million Dollars, which Act became Chapter 12885, 
Laws of Florida. 

Alternative writ of mandamus was issued and the 
respondents have filed an answer in which the valid- 
ity of chapter 11127 is attacked, upon the ground that 
such Act is in conflict with section 3, article 9, of the 
Constitution of the State of Florida, and section 20, 
article 3 of the Constitution of the State of Florida, 
and it is contended that because chapter 11127 was in 
conflict with provisions of the organic law that chapter 
11401 and chapter 12885 are void and of no effect. 

Had the validating Acts, chapter 11401 and chapter 
12885 not been passed by the Legislature, then the 
opinion in the case of Stewart v. Daytona and New 
Smyrna Inlet District, filed November 7, 1927, report- 
ed 114 Sou. 545, might have been relied upon as auth- 
ority to defeat the levy of the tax here sought to be 
accomplished, but these validating Acts were passed 
by the Legislature and authority to levy taxes confer- 
red by Chapter 11401 and by Chapter 12885 is lim- 
ited to payment of principal and interest on the One 
Million Dollars of bonds authorized by the election 
heretofore referred to held on the 11th day of August, 
1925, within said district and the levy of the tax, as- 
sessment of which is here sought to be required, is for 
the purpose of producing funds with which to pay in- 
terest and create a sinking fund for the payment of 
the bonds referred to in chapter 11401 and in chapter 
12885, Laws of Fla., and, therefore, the opinion in the 
case of Stewart v. Daytona and New Smyrna Inlet 
District, supra, is not applicable. See State ex rel, v. 
Fort Pierce Inlet District, 94 Fla. 1157; 115 Sou. 547; 
Hipson v. Taylor, filed June 27, 1928. 

If the authority to levy the tax here sought to be 
required was to be found only in chapter 11127, supra, 
it would be necessary for us to hold that the levy finds 
no support in valid legislation, but that is not the 
case which confronts us. Chapter 11127 was a valid 
enactment insofar as it purported to create the Atlan- 
tic-Gulf Special Road and Bridge District of the State 
of Florida, but when the legislature assumed to grant 
power to that district to incur indebtedness and to levy 
taxes to produce money with which to pay such indebt- 
edness without limit being placed by the Legislature on 
the amount of the indebtedness which could be incurred 
and without limit upon the amount of the tax which 
could be levied, it constituted an unlawful attempt to 
delegate to the district legislative power. The author- 
ity to levy the tax, however, is not dependent upon the 
provisions of chapter 11127, supra, but the authority 
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therefor is found in chapter 11401, supra, and in chap- 
ter 12885, supra. These latter legislative Acts which 
validate and authorize a specific bond issue by the dis- 
trict in a sum limited to One Million Dollars and auth- 
orize and validate all resolutions and actions of the 
Bond Trustees made and had in connection with such 
bond issue in the sum of One Million Dollars. The leg- 
islature thereby authorized the district to levy bonds 
in the sum of One Million Dollars, which was a law- 
ful delegation of legislative power and the power and 
authority to issue the bonds of the district in the sum 
of One Million Dollars necessarily carries with it the 
power and authority to levy the tax within the dis- 
trict sufficient to create the necessary sinking fund 
and to pay the interest on the bond issue. State v. 
Fort Pierce Inlet District, 94 Fla. 1157; 115 Sou. 547. 

Under the statutes applicable to this case a man- 
datory duty rests on the Board of County Commis- 
sioners, the Tax Assessor and the Tax Collector of Os- 
ceola County to proceed with the levy, assessment and 
collection of the tax as required by the resolution 
adopted by the Board of Bond Trustees of Atlantic- 
Gulf Road and Bridge District of the State of Florida, 
a certified copy of which resolution has been presented 
by such Board of Bond Trustees to such Board of 
County Commissioners. The Board of County Commis- 
sioners is not invested with authority to exercise its 
discretion as to whether or not such levy is either 
expedient or necessary. This responsibility has been 
placed on the Board of Bond Trustees and the action in 
this regard by the Bond Trustees is not subject to 
review or control by the Board of County Commission- 
ers. 

The peremptory writ should issue and it is so or- 
dered. 

WHITFIELD, TERRELL, STRUM and BROWN, 
JJ., concur. 
JACKSON GRAY, 

Plaintiff in Error, 
Vv. LEON COUNTY. 
LEON COUNTY, 
Defendant in Error. 

CHILLINGWORTH, Circuit Judge. 

The Plaintiff a Constable in Leon County, sued 
Leon County for $135.55, as his fees in a criminal case. 
The warrant was issued by a Justice of the Peace in 
Leon County, and served by the Sheriff in Manatee 
County. Plaintiff on being notified of the arrest, went 
to Manatee County. Plaintiff took the accused in cus- 
tody and returned with him, all without any objection 
on the part of the accused. The accused was duly tried, 
convicted and sentenced. The sentence and costs were 
paid, including the amount of $135.55, as fees of the 
Constable. The warrant was not endorsed by a Judge 
or Justice of the Peace living in Manatee County, as 
provided by Section 6027, Revised General Statutes of 


Florida. The defendant contends that without this en- 
dorsement plaintiff can not recover anything for his 
fees. Judgment on the pleadings was entered for de- 
fendant. 

The lack of endorsement pertains to the validity of 
the arrest. Paxon v. Moran, 76 Fla. 463, 80 So. 313. It 
fees. The executive officer of the Court, having fully 
does not affect the right of the Constable to receive his 


performed his duty, was entitled to compensation as 
provided by law. 


Reversed. 
PER CURIAM. 


The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and adjudged by 
the Court that the judgment of the court below should 
be, and the same is hereby, reversed. 

WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., concur. 

ELLIS, J. 


There was no legal liability upon the county to 
pay the legal costs and expenses of the plaintiff includ- 
ing his fees because the defendant Abner was neither 
insolvent nor was he discharged. He was convicted and 
paid his fine which went into the county treasury. He 
also paid the legal costs, expenses including fees of the 
plaintiff. There is no provision for such sums being 
paid into County Treasury. See Art. 16 Sec. 9 Amend- 
ed 1894. The county therefore had no concern in the 
case made by the declaration nor the points presented 
by the second plea. It was liable on this common count 
of money paid to the use of the plaintiff and for money 
received by it for the plaintiff’s use. 

The case was tried on a wrong theory. 

Judgment should be reversed with leave to amend 
declaration in accordance with the views expressed 
above. 
STANDARD OIL COMPANY, Appealing 
in its own name and in the name of 
certain others, 


Appellants, 


v. “DUVAL COUNTY. 
ST. JOHNS MEHRTENS, otherwise 
known as William St. Johns 
Wilmot, et al., 
Appellees. 

BUFORD, J. 

Appeal in this case is from an interlocutory de- 
cree adjudging the equities to be with the complainants 
and directing an accounting. The salient facts as we 
glean them from the record and as admitted by coun- 
sel are that “the amended bill attacks a certain deed 
dated June 20, 1919, by the Guaranty Trust & Sav- 
ings Bank, a corporation, as executor ot and trustee 
under the last will and testament of Adeline Mehr- 
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tens. deceased, to Mary Coachman Burbridge, and 
prays that plaintiffs may be decred to be the owners 
in fee simple of a certain described tract of land in 
the city of Jacksonville, Duval County, Florida; or 
that, in the alternative. it is decreed that the said Ade- 
tine Mehrtens was tne head of a family within the 
meaning of the Constitution and laws of Florida; that 
she died intestate as to the half of one acre of said 
land particularly described in the second paragraph 
of the bill; that upon her death said homestead prop- 
erty inured to John C. Mehrtens as her sole heir at 
law; that upon the death of said John C. Mehrtens, in- 
testate, the said homestead descended to the plaintiffs 
as his sole heirs at law; that said homestead be de- 
ciared and set apart; and that any and all of certain 
conveyances, mortgages and leases be declared null ana 
void as against the plaintiffs, and plaintiffs be declared 
and decreed to be the owners of said land set apart as 
a homestead; and the title of plaintiffs to the lands 
so declared to ve the homestead of said Adeline Mehr- 
tens be quieted as against the defendants and each of 
them, and that the deeds, mortgages and leases through 
which the defendants or any of them claim title to, or 
lien upon, or right to possession of said land or any 
part thereof be declared clouds upon the title of plain- 
tiffs and be cancelled of record. 

The bill further prays an accounting of the rents 
and profits, etc. 

The plaintiffs are the children of John C. Mehrtens, 
a former Pullman conductor. About the year 1903, Mr. 
Mehrtens married and he and his wife and mother occu- 
pied a little cottage on Banana Street. About a year 
later they moved into his mother’s dwelling house at 
634 Riverside Avenue, which stood upon the property 
involved in this suit, and which had until then been 
held by a Mr. Strickland under a lease. Mr. Mehrtens 
and his mother and wife and children continued to oc- 
cupy this house until his wife left him soon after the 
birth of their second child about the year 1909, taking 
both children with: her. About two years later the wife 
returned to Jacksonville and opened a rooming house 


which she operated about a year, but she never return- 


ed to Mr. Mehrtens. She then took up millinery work 
and had a store in Sanford, Florida. Under date of Jan- 
uary 22, 1912, she obtained a divorce from Mr. Mehr- 
tens by a decree which awarded to Mr. Mehrtens the 
care, custody, control and education of the children. She 
left the children with her mother-in-law and saw them 
only on occasion of week-ends and holidays except at 
Christmas when they were with her for ten days. Prior 
to the decree of divorce she had a decree for separate 
maintenance, referred to in the divorce decree, under 
which she was paid forty or fifty dollars a month, by 
Mr. Mehrtens’ attorney. After the death of Mrs. Ade- 
line Mehrtens in 1917, the children were taken home 
by their mother with Mr. Mehrtens’ consent, the mother 


in the meantime having married Mr. Wilmott. 

There was testimony in behalf of the plaintiffs tend- 
ing to show that Mr. Mehrtens was addicted to the 
use of intoxicating liquors; that he worked with more 
or less irregularity ; that a year or two before his moth- 
er’s death he lost his job with the Pullman Company 
and that he was unemployed; that the pocket money 
of the children came from their mother and grand- 
mother; that his mother paid the household bills, and 
that upon several occasions when his mother called on . 
him for money he said that he did not have any. There 
was also testimony that during the years that the 
children were with their father and grandmother they 
took directions from their grandmother. 

After the death of Mrs. Mehrtens one of the of- 
ficers of the Guaranty Trust & Savings Bank went out 
to the house on the property involved in this suit to 
get Mr. Mehrtens to surrender possession of the prop- 
erty to the bank as executor. Mr. Mehrtens offered no 
objection to surrendering possession but claimed that 
a lot of the furniture in the house belonged to him. 
After some controversy, the furniture was delivered to 
Mr. Mehrtens and he moved out of the house taking 
the furniture with him. 

The Will is set forth as Exhibit 1 to the bill. The 
tirst, second and third clauses are in these words: 

FIRST. I hereby give, bequeath and devise to 
the Guaranty Trust & Savings Bank of Jackson- 
ville, Florida, a corporation, under the laws of the 
State of Florida, all of my property, real, person- 
al and mixed, where-so-ever located, in trust, nev- 
er-the-less for the uses and purposes hereinafter 
set forth. 

SECOND. I hereby direct, authorize and em- 
power the said corporation acting as Trustee 
aforesaid, at its discretion to sell all of my said 
property and invest the proceeds thereof in first 
mortgages on real estate in Jacksonville, Florida, 
or on real estate near or adjacent thereto. 

THIRD. I hereby direct said Trust Company 
to use and employ the income from said mort- 
gages for the benefit of my son John C. Mehrtens 
and his two children Marguerite and Saint Johns 
Mehrtens. Ten ($10.00) Dollars per month shall 
be paid to each of my said grand-children, and 
the balance of said income to be paid monthly to 
my son, John C. Mehrtens during his lifetime and 
at his death the entire income shall be used for 
the benefit and support of my said grand-child- 
ren until they are each twenty-one years of age, 
and the entire capital of my estate shall then be 
equally divided between them, and said trust be 
dissolved. 

Under date of May 23, 1919, the County Judge of 
Duval County, Florida, authorized and confirmed the 
sale of the property in question here to William Bur- 
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bridge for Eleven Thousand Five Hundred Dollars 
($11,500.00). 

The deed recites this order and also recites that 
The Guaranty Trust & Savings Bank, a corporation, 
holds the legal title to the described lands as trustee 
under the last will of Adeline Mehrtens, deceased, with 
full power to sell the same. The decree of the County 
Judge’s Court is by the bill alleged to have been void 
for want of publication of notice of application for the 
order, because forty days did not elapse between the 
date of the citation issued to plaintiffs and their nat- 
ural guardian and the day named therein for them to 
appear and show cause; because the will does not auth- 
orize the sale of real estate to pay debts; because of 
want of jurisdiction in the County Judge’s Court to 
order the sale of all the real estate of the decedent; 
and because the property was not assets in the hands 
of the executor for payment of debts of the decedent.” 
The property involved was appraised November 
15th, 1918, at $22.500.00. At the sale in May, 1919, 
which is being attacked here, the property sold for 
$11,500.00 less $500.00 as brokerage charged by the ex- 
ecutor. The record shows that the proceedings in the 
County Judge’s Court were as follows: 

“On February 3, 1919, the executor filed its 
petition wherein it is alleged that the will had been 
probated, and that it had qualified as executor; 
that it was authorized and empowered to make 
sale of the property and invest the proceeds, as 
provided for in the will; that the estate was in- 
debted to various persons, according to a schedule 
attached to the petition; that the estate was solv- 
ent; that the personal property was of small value, 
and inadequate to pay the debts; that the peti- 
tioner was in possession of all property; that all of 
the property was unimproved except the property 
involved in this suit, which was encumbered with 
a mortgage in the sum of $8,500.00, and prayed 
for an order appointing a guardian ad litem to 
represent the minors, and an order authorizing 
the executor to sell all of the property belonging 


itemize debts to individuals aggregating $1,178.65 
and to itself for advances, not itemized, of $2,- 
092.33. 

A citation to the minors and their natural 
guardian was issued on February 12, 1919, (Rec. 
27), and served in Orange County, Florida, on 
February 15, 1919. 

A guardian ad litem was appointed for the 
minors on February 12, 1919. 

A notice of the executor’s intention to apply 
for the order prayed for in the petition appears to 
have been published for four insertions, com- 
mencing February 1, 1919. 

The guardian ad litem filed his formal answer 
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to the estate. (Rec. 19-27). The schedules attached 
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on March 38, 1919. On March 3, 1919, the County 
Judge made an order granting all of the relief 
prayed for in the petition, and appointing James 
R. Cooper as commissioner to make the sale of the 
property. 

Cooper published a notice of the sale, to take 
place on April 7, 1919. 

Cooper appears to have left the jurisdiction 
of the Court and an order was made substituting 
Maynard Ramsey as Commissioner. 

The commissioner filed a report on May 9, 
1919, reporting that all of the property of the 
estate had been sold to the executor for the sum 
of $1,975.00. 

On the same day the executor filed a further 
petition, setting forth that it had bid in the prop- 
erty for the estate, and to prevent its sacrifice. 
This petition alleges that in the opinion of the 
executor, a private sale of the property would be 
for the best interests of the parties concerned, and 
prayed for an order authorizing such private sale. 

On the same day the County Judge made an 
order setting aside the sale made by the com- 
missioner, and authorizing the private sale pray- 
ed for by the executor. 

On May 22, 1919, the executor filed a further 
petition, reporting a private sale of the property 
involved in this case to one William Burbridge, 
subject to the mortgage for $8,500.00, for the sum 
of $3,000.00 (Rec. 60). This sale was confirmed 
by an order of the County Judge dated the follow- 
ing day. 

These proceedings are certified by the County 
Judge to be all the proceedings in connection with 
the sale of said property of record in his office. 

A deed was made by the executor to Mary 
Coachman Burbridge June 20, 1919.” 

It appears that there are only two questions which 
we are required to determine. The first question is, 
“Did the will authorize the trustee-executor to sell and 
convey the property involved to procure funds with 
which to pay debts including the charges of the exe- 
cutor for the administration of the estate’? If this 
question could be answered in the affirmative any 
further question would become immaterial, but when 
answered in the negative the next question which 
arises is, ““Were the statutes governing the sale of in- 
fants’ real estate by executors so complied with as to 
authorize the executor to make the sale under and by 
virtue of the order obtained from the County Judge 
of Duval County.” 

The will in this case conveyed the property to a 
trustee for certain stated purposes which purposes 
were declared in the “Second” and “Third” clauses 
of the will as hereinbefore quoted. 

It may be said that to limit the authority of the 
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trustee executor to a sale of the property for the pur- 
poses definitely stated in the will would be to hold the 
will invalid and of no effect as against creditors and 
that as it appeared that the value of the estate was no 
more than sufficient to satisfy the claims of creditors 
that the will would be stripped of all force and effect. 
We concede that this conclusion is not only tenable 
Such conclusion, however, 
does not lead to a determination that the authority 
limited by the terms of the language of the will may 
be enlarged because of expediency and be construed 
as authority to the trustee-executor to sell and con- 
vey the property to pay the debts of the decedent and 
of the estate. It appears from the language in the 
will in this case that the trustee-executor was only au- 
thorized to sell the property of the testator for the 
purpose of re-investing the proceeds in certain first 
mortgages and that the trustee-executor found itself 
in the position where it was impossible to carry out 
the provisions of the will because of the existence of 
unpaid debts of the testatrix. 

In Young vs. Bradley, 25 U. 8S. Law Ed. 1044, the 
Supreme Court of the United States say: 

“Whatever the language by which the trust 
estate is vested in the trustee, its nature and dur- 
ation are governed by the requirements of the 
trust. 

The language used in creating the estate will 
be limited and restrained to the purposes of its 
creation, and when they are satisfied, the estate 
of the trustee ceases to exist and his title becomes 
extinct.” 

It appears to be too well settled to admit of very 
much argument that an executor acting under a will 
in making a sale of the property of the testator is 
generally held to a strict execution of the powers con- 
ferred and to effect a valid sale all directions of the 
power must be complied with. Page on Wills, 2nd Ed. 
1943, 11 R. C. L. 400; 24 C. J. 161; Taylor vs. Gallo- 
way, 1 Ohio 232, 13 Am. Dec. 605; McFarlane vs. Mc- 
Farlane 177 lil. 208; Hammond vs. Cronkright, 47 N. 
J. Equity 447; Porter vs. Porter 97 Okla. 231; Heyer 
vs. Heyer 110 Nebr. 784. 

In Young vs. Bradley, supra, the Court say: 

“The doctrine is well settled that, whatever 
‘the language by which the trust estate is vested 
in the trustee, its nature and duration are gov- 
erned by the requirement of the trust. If that re- 
quires a fee simple estate in the trustee, it will 
be created, though the language be not apt for 
that purpose. If the language conveys to the 


trustee and his heirs forever, while the trust re- 
quires a more limited estate either in quantity or 
duration, only the latter will vest. 

Mr. Perry, in his work on Trusts, supports, by 
a very fully array of authorities, these two propo- 


sitions in regard to the construction of instru- 
ments out of which trust estates arise: 

1. ‘Whenever a trust is created, a legal estate 
sufficient for the purposes of the trust Shall, if 
possible, be implied in the trustee, whatever may 
be the limitations in the instrument, whether to 
him and his heirs or not.’ 

2. ‘Although a legal estate may be limited to a 
trustee to the fullest extent, as to him and his 
heirs, yet it shall not be carried further than the 
complete execution of the trust necessarily re- 
quires.’ Perry Tr., sec. 312. Again he says: ‘In 
the United States the distinction between deeds 
and wills in respect to the trustee’s estate has 
not been kept up; and the general rule is, that 
whether words of inheritance in the trustee are 
or are not in the deed the trustee will take an 
estate adequate in the execution of the trust, and 
no more nor less.” Sec. 320. 

The case of Noble vs. Andrews, 37 Conn. 346, 
bears a strong analogy to the one before us in 
principle, where it was held that a gift to a per- 
son in trust for a wife during her life, and to her 
heirs forever, subject to her husband’s curtesy, 
conveyed to the trustee only an estate for the life 
of the wife, and at her death the trust ceased. 

This subject is considered and the authorities 
fully reviewed in the opinion of this Court by Mr. 
Justice Swayne in Doe vs. Considine, 6 Wall., 
456 (73 U. S. XVIII 869). ‘It is well settled,’ 
says he, ‘that where no intention to the contrary 
appears, the language used in creating the estate’ 
will be limited and restrained to the purposes of 
its creation. And when they are satisfied, the 
estate of the trustee ceases to exist and his title 
becomes extinct. The extent and duration of the 
estate are measured by the objects of its creation.” 


And so it is, that we arrive at the conclusion that 
in the instant case the will did not vest authority in 
the trustee-executor to sell and convey the real estate 
of testatrix for the purpose of paying debts and that 
a conveyance of the property executed by the trustee- 
executor for that purpose was void. The Supreme 
Court of the United States in Wormley vs. Wormley, 
5 Law. Ed. 651 say: 

“Where the purchase money is to be re-invest- 
ed upon trusts that require time and discretion, 
or the acts of sale and re-investment are contem- 
plated to be at a distance from each other, the 
purchaser is not to look to the application of the 
purchase money. 


But wherever the purchaser is affected with 
notice of the facts, which in law constitute the 
breach of trust, the sale is void as to him; and a 
mere general denial of all knowledge of fraud will 
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not avail him if the transaction is such as a court 
of equity cannot sanction. 

A bona fide purchaser, without notice, to be 
entitled to protection, must be so, not only at the 
time of the contract or conveyance but until the 
purchase money is actually paid.” 

It affirmatively appears from the record that both 
the original purchasers and the vendees of the original 
purchasers, who are all made parties to this suit, had 
full knowledge of the limitations of authority contain- 
ed in the will and also had notice both by the record 
existing in the County Judge’s Court and by the re- 
citals contained in the several deeds that the sale by 
the trustee-executor was not made in conformity with 
the authority contained in the will or for the purpose 
for which such authority was expressed in the will, 
but was made for a different purpose, that is to pay 
the debts of the decedent and to pay the costs and 
charges of the administration. 

Having arrived at this conclusion, it then becomes 
needful for us to determine whether or not such pro- 
ceedings were had in the County Judge’s Court as 
would authorize a valid conveyance of the property 
by the executor. At the time these proceedings were 
had the equitable title to the property had passed to 
the two minors referred to in the will, they being then 
the sole surviving heirs of the decedent. The sale in 
this case occurred when the provisions of sections 
2414, 2418, 2421, 2422, 2424 and 2425 General Statutes 
of Fla. 1906, were in force and effect. We might spend 
some time in discussing the history and development 
of these statutes, but we see no good reason to be ac- 
complished by so doing. It will be observed that sec- 
tions 2418 and 2422 are revisions of provisions con- 
tained in chapter 1732, Acts of 1870. Section 2421, 
General Statutes of Fla., was as follows: 

SALE OF REAL ESTATE OF INFANTS.— 
When any executor or administrator shall have 
the control or management of any real estate the 
property of an infant and shall think it necessary 
or expedient to sell the same, it shall and may be 
lawful for the said executor or administrator to 
apply either in term time or vacation by petition 
to the county judge or judge of the circuit court 
for the county in which said real estate may be 
situated, for authority to sell the same, and if 
the prayer of said petition shall appear to the 
said judge reasonable and just, he may authorize 
said executor or administrator to sell said real 
estate under such conditions as the interests of 
said infant may, in the opinion of the said judge, 
seem to require. Such authority shall not be 
granted unless the executor or administrator shall 
have given previous notice published once a week 
for four successive weeks, in a newspaper pub- 
lished in the county where the application is made, 


of his intention to make application to said judge 
for authority to sell the same, setting forth in 
said notice the time and place and to what judge 
said application will be made. If the lands lie in 
more counties than one, application shall be made 
in each county.” 

Section 2422 provided as follows: 

“DIRECTIONS IN ORDER OF SALE— 
1. AUTHORIZING DEED TO BE MADE.—The 
judge in every order granting leave or giving au- 
thority to the executor or administrator to sell the 
land or lands of a decedent shall authorize the 
commissioner provided for in section 2423 to exe- 
cute and deliver to the purchaser thereof a deed 
conveying said land or lands to the purchaser 
thereof and a deed so executed and delivered shali 
fully vest in said purchaser the fee simple title 
to said land or lands, or the full right, title and 
interest of the estate, and of the heirs, devisees 
or minors therein or thereto. 

REQUIRING ADDITIONAL BOND.—The 
judge shall, in every order or decree authorizing 
such sale, require that the executor or adminis- 
trator shall execute and file in the court a bond, 
with surety or sureties, to be approved by the 
court or judge, in such penalty as the court or 
judge shall fix, conditioned to duly account for 
the same according to law.” 

Section 2425 provided as follows: 

“ADJOURNMENT OF SALE.—If in any 
case the public sales authorized hereinbefore can- 
not take place without a sacrifice of the interests 
involved in the opinion of the commissioner, he 
shall be authorized to adjourn the same, and after 
giving the notice hereinbefore required, may 
have the sale at any subsequent day.” 

Section 2414 authorized executors and adminstra- 
tors to acquire possession of real estate for the pur- 
pose of subjecting the same to the payment of debts 
and requires that not less than thirty days notice shall 
be given by citations directed to persons interested 
commanding them to appear at a day named not less 
than forty days from the date of citation. The citation 
is required to be published for four consecutive weeks 
preceding the date named therein and the statute 
further provides for the appointment of guardians ad 
litem to represent any infants’ interests. There is no 
showing made that there was any attempt to comply 
with the provisions of this section. 

In this case we find a petition was filed on Febru- 
ary 3rd, 1919. Citation was issued February 12th, 
1919. Citation was served February 15th, 1919. The 
order of sale was entered on March 8rd, 1919. The 
citation was not published. The order was made only 
twenty-eight days after petition was filed and only 
nineteen days after the citation was issued and only 
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seventeen days after the infants were served. It is 
shown that the date of the order was less than forty 
days from the date of the first publication of the no- 
tice. This petition, however, was not for order author- 
izing the executor to take possession of real estate for 
the purpose of subjecting it to the payment of debts, 
but was a petition for an order authorizing the sale of 
real estate, already in possession of the executor, for 
the payment of debts, and, therefore, came within the 
purview of sections 2418, 2422, 2424 and 2425. 

The record further discloses that the provisions of 
section 2425, supra, were entirely ignored; that the 


order was made authorizing a public sale; that the. 


public sale was had; that the property was bid in by 
the executor; that the sale was not adjourned but was 
closed and a report thereof was made and filed by the 
commissioner. After all this had been done the exe- 
cutor came in and represented to the court that the 


sale should not be confirmed because the price bid was | 


inadequate. The court granted this part of the pe- 
tition and that closed the proceedings so far as that 
sale was concerned. The executor, however, in its 
petition praying for an order that the sale as made be 
not confirmed then and there presented a petition for 
an order allowing the executor to make sale of the 
same property at a private sale. This was a new 
petition and was filed without notice to anyone and 
an order of sale was made thereon without notice to 
anyone and without the appointment of a guardian ad 
litem to represent the infants. There is no showing 
in the record that the court in any manner attempted 
to acquire jurisdiction of the parties under this latter 
petition. 

It also appears that the oath required to be filed 
prior to the confirmation of sale under provisions of 


section 2428, General Statutes of 1906, was not filed 


by the executor. The additional bond required by sec- 
tion 2422 was not given. 

In Laflin vs Gato, 52 Fla. 529, 42 Sou. 387, this 
court, in dealing with the authority of a guardian ad 
litem to bind an infant, say: 

“The answer of a guardian ad litem will not 
operate as an appearance for the infant, when the 
guardian was appointed before service by publi- 
cation upon the infant had been perfected.” 

In that case the guardian ad litem was appointed 
in a foreclosure suit. In this case the record shows 
that the guardian ad litem was appointed and his ans- 
wer filed before the citation was served on the infants, 
as to the first petition, and that no guardian ad litem 
was appointed under the petition under which the pri- 
vate sale was made and confirmed. 

In McIntyre vs. Parker et al., 77 Fla. 690, 82 Sou. 
253, this court held: 

“An order for the sale of the interest of an in- 
fant in real estate is inoperative and the deed 


made thereunder void unless the provisions of the 
law have been complied with which give to the 
court jurisdiction of the proceeding under which 
the order is made. 

Section 1724 of the General Statutes which 
provides in substance that the title of any pur- 
chaser of real estate who has held possession for 
five years, when the purchase was for full value, 
without fraud at a sale made by an executor or 
guardian, shall not be questioned by any heir or 
ward upon the ground of any irregularity in the 
proceeding or conveyance, has no application in 
the case of a sale by a guardian under an order 
of a judge who had no jurisdiction to make the 
order of sale.” 

In McGriff et al. vs. Leonard et al., 83 Fla. 695, 93 
Sou. 179, this court say: 

“The theory of defendants, appellees here, is 
that a testator may, by a valid will, vest in exe- 
cutors or testamentary guardians named by him 
power to dispose of property devised by him in 
such will without regard to statutes otherwise ap- 
plicable; and that while in this instance the exe- 
cutors had been formerly discharged before the 
execution of the deed, they were authorized under 
the express terms of the will, either as executors 
or as guardians, to sell and convey the property 
devised, that their conveyance of the property is 
referable to the power possessed by them, and 
that although it purports to be their conveyance 
as executors, it should be construed as a convey- 
ance by them as guardians. This doctrine gen- 
erally, in so far as it applies to executors, is sup- 
ported by the authorities. Lee v. Simpson, 134 
U. S. 572; Funk v. Eggleston, 92 Ill. 515; 34 Am. 
Rep. 136; Doe ex Dem. Gosson v. Ladd 77 Ala. 
223. And there are cases holding that the same 
rule applies to testamentary guardians for the 
estates of minors. Terry v. Rodahan, 79 Ga. 278, 
5 S. E. Rep. 38, 11 Am. St. Rep. 420; Thurmond 
v. Faith, 69 Ga. 832; Campbell v. Mansfield, 104 
Miss. 533, 61 S. Rep. 593.” 

In Wilkins et al vs. Deen Turpentine Co., 84 Fla. 
457, 94 Sou. 508, this court in construing sections 1924 
and 1925 of the Revised Statutes of 1892, which be- 
came sections 2421 and 2422 General Statutes of 1906, 
say: 

“1924. Sale of Real Estate of Infants.—When 
any executor or administrator shall have the con- 
trol or management of any real estate the prop- 
erty of an infant and shall think it necessary or 
expedient to sell the same, it shall and may be 
lawful for the said executor or administrator to 
apply either in terms time or in vacation, by pe- 
tition to the county judge or judge of the Circuit 
Court for the county in which said real estate may 
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be situated, for authority to sell the same, and if 
the prayer of said petition shall appear to the 
said judge reasonable and just, he may authorize 
said executor or administrator to sell said estate 
under such conditions as the interests of said in- 
fant may, in the opinion of the said judge, seem 
to require.” 

“Defendant in error, defendant below, con- 


inasmuch as section 2100 refers to section 1924 
only, which section contains no provision mak- 
ing the giving of an additional bond a prerequis- 
ite or condition to the right of an executor or ad- 
ministrator having the control and management 
of real estate belonging to an infant to make sale 
of such property, the procedure being regulated 
by succeeding sections, that guardians of the es- 
tate of minors may be authorized to make sales of 
lands belonging to them without being required 
to give such additional bond. 
Section 1925, Revised Statutes of 1892, contains 
the following provisions: 

“‘Requiring Additional Bond.—The judge 
shall, in every order or decree authorizing such 
sale, require that the executor or administrator 
shall execute and file in the court a bond with 
surety or sureties, to be approved by the court or 
judge, in such penalty as the court or judge shall 
fix, conditioned to duly account for the same ac- 
cording to law.’ ” 

“So that not only was such additional bond so 
conditioned required to be given by an executor 
or administrator as a condition to his authority 
to sell land, the property of a minor, in his con- 
trol or management, but it was expressly made 
the duty of the judge in authorizing such sale to 
require “ ‘in every order or decree authorizing’ ” 

the sale to be made the execution and filing of 
such bond with surety or sureties to be approved 
by the court or judge. We think, therefore, that 
when the revisors of section 2100 made provis- 
ion for the sale of real estate of infants by guard- 
ians “ ‘in the manner provided for sale of lands 
by executors and administrators in section 1924,’ ”’ 
it was their intention, and the intention of the 
legislature in adopting and enacting the Revised 
Statutes, that the proceedings in the two cases 
should be the same, and that the procedure in the 
one naturally and necessarily follows in the other 
as incidental thereto. Section 1924 authorized 
something to be done. The following section (sec. 


tends, and the trial court seems to have held, that’ 
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1925) prescribes how it should be done.” 

But, aside from those infirmaties in the procedure 
which have been dealt with by this court in the cases 
above quoted from, there is the more flagrant disre- 
gard of the statute disclosed in the fact that the pro- 
visions of section 2425, supra, were in nowise com- 
plied with. We are not here dealing with the sale which 
was attempted to be made under the notice published. 
We are not dealing with the sale made in pursuance 
to the citation served, nor are we dealing with any 
adjournment of that sale. We are dealing here with a 
private sale that was made pursuant to an order at- 
tempting to authorize the same made by the County 
Judge instanter upon a petition being filed by the exe- 
cutor praying that the public sale should be not con- 
firmed and that petitioner be ordered and authorized 
to make a sale of the property at private sale. The 
record shows that petition was filed on the 9th day of 
May, 1919, and that the order refusing to confirm the 
public sale and authorizing and directing the executor 
to make a private sale, or sales, of the property in- 
volved was also made on the 9th day of May, 1919. 

It appears from the record that this order of sale 
was made without any citation having been issued to 
the infants in regard thereto and was made without 
the publication of the notice required by section 2421, 
supra, and without the appointment of a guardian ad 
litem having been made after the petition was filed, 
and that, therefore, the County Judge was at the time 
without jurisdiction to make such order in the prem- 
ises. A deed attempting to convey the property of in- 
fants made in pursuance to an order made by a County 
Judge authorizing and directing a private sale without 
the executor having given previous notice published 
once a week for four consecutive weeks in a news- 
paper published in the county where the application is 
made of his intention to make application to said judge 
for authority to sell the same, setting forth in the 
notice the time and place and to what judge said ap- 
plication will be made, and without having appointed 
a guardian ad litem for infants after the petition was 
filed and without the infant owners having been giv- 
en an opportunity for a hearing on such petition, is 
void. 

The order appealed from should be affirmed and 
it is so ordered. 

Affirmed. 


ELLIS, C.J. and WHITFIELD, and BROWN, J. 
concur. 


TERRELL and STRUM, J.J., dissent. 
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OTHER CASES OF INTEREST 


IN THE CIRCUIT COURT OF THE 
SEVENTH JUDICIAL CIRCUIT IN 
AND FOR VOLUSIA COUNTY, 
FLORIDA. IN CHANCERY. 

F. G. MOORHEAD, JOHN CRANOR 
and C. W. BOARD, in their own right 
and in behalf of all other tax payers 
in the City of DeLand, State of Flori- 
da, 

Complainants, 
vs. 

CITY OF DELAND, a Municipal Cor- 
poration organized and existing under 
the laws of the State of Florida, et al, 

Defendants. 


BILL FOR INJUNCTION. 
No. 954. 

The above entitled cause came on to 
be heard before me upon the application 
for a Temporary Injunction as prayed 
for in the third paragraph of the pray- 
er for relief in Complainant’s Bill, which 
seeks to enjoin the expenditure and dis- 
bursement of any sums of money for ad- 
vertising the City of DeLand, and from 
the further assessment, levy or collec- 
tion of a tax upon real and personal 
property in the City of DeLand for Pub- 
licity purposes, and further to enjoin the 
City Manager and City Auditor and 
Clerk of the City of DeLand from pay- 
ing any bills, claims or demands what- 
soever against the City of DeLand, un- 
less and until the same have been duly 
audited by the City Auditor and Clerk 
of the City of DeLand, and duly passed 
upon and approved by the City Commis- 
sion of the City of DeLand, which said 
application was duly argued by counsel 
for the Complainants and by Mr. D. C. 
Hull, Solicitor appearing for the defend- 
ants, and the Court having taken the 
same under advisement, and Briefs there- 
on having been submitted by counsel, and 
the Court having duly considered the 
same, and now being fully advised in 
the premises find that the equities of the 
Bill of Complaint insofar as they relate 
to the further expenditure of public 
monies by the City of DeLand for Pub- 
licity purposes are with the Complain- 
ants, and that the City Manager and City 
Auditor and Clerk should be restrained 
from the further disbursement of the 
funds of the City of DeLand, in the pay- 
ment of any of its bills, claims or de- 
mands, except and until the same are 
duly audited and passed upon and ap- 
proved by the City Commission of De- 
Land. 


In passing upon the application relat- 
ing to disbursement and expenditure of 
money for Publicity and advertising, and 


before making any decree herein, the 
Court has some comment to make on a 
decision of Hon. Daniel A. Simmons, one 
of the Judges of the Fourth Judicial Cir- 
cuit of Florida, submitted to him by coun- 
sel for defendants in the form of a 
newspaper clipping: The Court realizes 
that he is in no way bound by the de- 
cisions of another Circuit Judge, and 
would not make any comment thereon 
were he not at variance therewith. 


It is not the opinion of this Court that 
as a matter of law, the right of a Muni- 
cipality to levy taxes for any special 
purpose, can be determined by or based 
upon changed conditions, even though 
the purpose for which the levy sought 
to be made is required, may in the pub- 
lic mind, be a plausible purpose, when 
viewed from a strictly business stand- 
point. Were this the law, Municipalities 


- might be incorporated under the crudest 


forms of charters, and without any fur- 
ther legislative enactments, vesting them 
with greater powers, within a very few 
short years, grow into thriving and popu- 
lous cities, desiring to make levies for 
various purposes, restrained and restrict- 
ed only by the conscience of the authori- 
ties, vested with the taxing powers of 
the Municipality, and their personal 
views as to what might be profitable ex- 
penditures to be made according to their 
individual views as to what might be 
deemed necessities or governmental func- 
tions of a municipality. 

In view of the above statement, this 
Court is not in accord with the Honor- 
able Judge of the Fourth Judicial Cir- 
cuit, and has given little weight to his 
decision in reaching the conclusion here- 
in, as his opinion states that he has been 
unable to find any authority to support 
the right of municipalities to expend 
money for Publicity purposes. 

It is the view of this Court that the 
constitutional restriction placed in the 
fundamental laws of the State, author- 
izing and regulating the organization of 
and the incorporation of Municipalities, 
were placed there for a purpose, one of 
which could be no other than reasonably 
restraining officers in carrying out the 
provisions of municipal charters. Too 
much latitude has been assumed in the 
past in conferring special powers upon 
Municipalities by virtue of special acts 
of the Legislature, which have been pass- 
ed without the citizens affected thereby 
having any knowledge thereof, until the 
same have become a law. Much could be 
said from the standpoint of public policy 
and the rights of the tax-payers as to 


such legislation, and it is the opinion of 
the Court that the time for retrenchment 
has arrived, and that the initial step 
must be taken in an effort to stay the 
lavish burdens placed upon the tax pay- 
ers, in order that the general welfare of 
the people be conserved. 


In view of the fact that a new char- 
ter was deemed necessary and enacted 
by the Special Session of the Legisla- 
ture of the State of Florida, held in the 
month of November, A. D. 1925, is some 
evidence at least of the desire to change 
the fundamental law of the municipality 
of DeLand. 


It is hereby Ordered, Adjudged and De- 
creed that the defendants, City of De- 
Land, a Municipal Corporation organiz- 
ed and existing under the laws of the 
State of Florida, E. W. Brown, as May- 
or and Commissioner at Large of the 
City of DeLand, Walter O. Lahrman, C. 
L. Heath, Clarke Harper and T. L. Os- 
teen, as City Commissioners of the City 
of DeLand, H. P. Ford, as City Manager 
of the City of DeLand, Noel B. Montre- 
ville, as City Auditor and Clerk of the 
City of DeLand, T. V. Stone as Acting 
and Assistant City Auditor and Clerk of 
the City of DeLand, and J. H. Stone, 
City Treasurer of the City of DeLand, 
be and are hereby restrained and enjoin- 
ed from expending or disbursing any 
sums of money belonging to the City of 
DeLand for the following enumerated 
purposes: 


For advertising the City of DeLand in 
newspapers, magazines and other period- 
icals, posting of signs along public high- 
ways advertising said municipality, for 
block and display advertisements of the 
City of DeLand, the defraying of ex- 
penses of any person to any convention 
or meeting in the State of Florida, and 
any other State in the United States and 
the employing of a Director of Publicity 
for the City of DeLand, or any other ad- 
vertising or publicity purpose, said de- 
fendants be and are hereby restrained 
and enjoined from paying out or expend- 
ing in any manner any sum or sums of 
money belonging to the said City of De- 
Land, before the bill, claim or demand 
for which said sum of money is to be 
paid out has been presented to and ap- 
proved by the City Commission of De- - 
Land; and the defendant H. P. Ford, as 
City Manager of the City of DeLand, 
and N. B. Montreville as City Auditor 
and Clerk of said City of DeLand, and/ 
or T. V. Stone as acting or assistant City 
Auditor and Clerk, be restrained and en- 
joined from paying any bills against the 


City of DeLand, or any other claims or 
demands whatsoever against the City of 
DeLand, unless and until the same has 
been audited by the City Auditor and 
Clerk of the City of DeLand, and duly 
passed and approved by the City Com- 
mission of the City of DeLand, and the 
defendants be so enjoined until the fur- 


A SUGGESTION TO THE BAR 
Mr. John C. Cooper, Jr., 
c/o Cooper, Knight, Adair, Cooper & Os- 
borne, 
Jacksonville, Florida. 
Dear John: 
Herewith please find letter from Mr. 
Clarence M. Lewis, which I trust you 
will see fit to publish in our Law Jour- 
nal. 
No doubt a number of the volumes 
mentioned by Mr. Lewis can be furnish- 
ed, and that there are those in the state 
who would gladly make the donations. 
Sincerely yours, 

JOHN B. SUTTON. 
jbs-j 
encs. 
* * 

October 3, 1928. 
John B. Sutton, Esq., 
President, Florida State Bar Association, 
Wallace S. Building, 
Tampa, Florida. 
Dear Sir: 
Recently I had the pleasure, on a trip 
to London, to visit the Middle Temple 
Library. The use of the Library was 
extended to me and every courtesy that 
could possibly be granted to a visitor 
was granted. In the course of a conver- 
sation with H. A. C. Sturgess, Esq., the 
Librarian, he mentioned to me that the 
library, which did not have very strong 
financial resources, was very much in- 
terested in obtaining a complete set of 
American reports, and he gave me a list 
of reports which I am enclosing, which 
were necessary to complete the sets. I 
hope that you will find space to publish 
this letter, together with the list, and 
that any member of the Bar, who can 
possibly do so will send reports which 
he can spare, on the list, either direct to 
H. A. C. Sturgess, Esq., Middle Temple 
Library, London, E. C. 4, or to me and 
I will attend to shipping them to the 
library. 
It would also be a gracious act of 
courtesy if authors of any legal books 
would present a copy to the Middle Tem- 
ple Library. 


ther order of this Court, which injunc- 
tion shall become effective upon the Com- 


plainants giving a Bond in the sum of 
$5000.00 Dollars, to be approved by the 
Clerk of this Court, conditioned to pay 
all damage accruing to the said Com- 
plainants by reason of the issuance 


Thanking you in advance for your 
courtesy in publishing this letter, I am, 


Yours very truly, 
CLARENCE M. LEWIS. 
CML:EDF 


* * * 


MIDDLE TEMPLE LIBRARY 


American State Reports required to 
complete the sets in possession of the 
Middle Temple with that of the National 
Reporter System. 

State and Volumes required 

Alabama: Miner: 1820-26—1 vol. 
Stewart, 1827-31—3 vols. 

Stewart & Porter, 1831-34—5 vols. 
Porter, 1834-39—9 vols. 

Alabama State—1-208. 

Alabama Appeals—1-18. 

Alaska, 1867-1923—6 vols. 

Arkansas: Hempstead, 1820-36—1 vol. 

Arkansas State—35-158. 

Colorado—1-6. 

Dakota—1-6. 

Delaware: Harrington—1-5. 

District of Columbia—7-48. 

Florida—l & 18-84. 

Georgia: Charlton T.U.P., 1805-11—1 vol. 
Charlton R.M., 1811-37—1 vol. 
Dudley, 1830-33—1 vol. 

Georgia Decisions, 1841-3—1 vol. 

Georgia App.—1-29. 

Georgia Sup.—1-155. 

Indian Terr.—1-7. 

Indiana: Wilson’s Superior Court, 1871- 
74—1 vol. 

Indiana State—71-101. 

Towa—5T7-196. 

Kentucky—78-198. 

Kentucky Law Reporter—1-33. 

Kentucky Opinions, 1865-85—15 vols. 

Louisiana—104-152. 

Louisiana Annual—33-52. 

Louisiana Unrep. Cases, 1877-80—1 vol. 

Louisiana: McGloin’s Ct. of App., 1881— 


1 vol. 

Minnesota—16-155. 

Michigan: Fuller (Practice), 1896—1 
vol. 


Brown (Nisi Prius) , 1868-71—2 vols. 
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thereof, should said Temporary Injunc- 
tion aforesaid be dissolved. 

Done and Ordered at Chambers in De- 
Land, Florida, this 17th day of January, 
1928. 

M. G. ROWE, 
Judge of the Seventh Judicial Circuit of 
Florida. 


NOTES AND COMMENT 


Howell (Nisi Prius), 1868-84—1 vol. 
Mississippi—58-132. 
Nebraska unofficial—1-5. 
New Hampshire: Smith, 1796-1816—1 
vol. 


*New Mexico—1 & 2. 

North Carolina—1-185. 

North Dakota—1-49. 

South Carolina—1-121. 

South Dakota—1-46. 

Tennessee: Thompson Unreported, 1847- 
69—1 vol. 
Shannon (T. cases), 1847-94—3 vols. 
Cooper (T. Reports) , 1811-28—4 vols 
Decisions (Statute of 7 years pos- 
session), 1815—1 vol. 


Tennessee State—1-147. 

Texas: Dallams Decisions, 
vol. 
Posey (S.A.) Unrep. Cases, vol. 1, 
1879-81—1 vol. 
Posey (J.W.) Unrep. Cases, vol. 2, 
1882-84—1 vol. 

Texas App.—1-30. 

Texas Sup.—1-112. 

*New York. See below. 

Texas Cr. App.—1-94. 

Texas Civil App.—1-63. 
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App.—vols. 1-4. 

Vermont—1, 2, 7, 9, 28, 53-79. 

Washington: Opinions, Sup. Ct., 1854- 
64—1 vol. 
Allen, 1854-85—2 vols. 
Strure, 1887-88—1 vol. 

West Virginia—1-94. 
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